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CONTENTS OF QUESTIONS 


SALE OF GOODS 
ACT, 1930 


CHAPTER I 
PRELIMINARY 

(Ss. 1-3) 

Q 1. Define the following terms )/ 

(1) Goods in deliverable state; ( 2 ) Document of title to goods; 

(3) Future goods; (4) Goods; 

(5) Insolvent; (6) Mercantile Agent; 

(7) Property; (8) Specific Goods. 

Q. 2. Distinguish between "Specific goods" and "Ascertained I ^ 
goods". 1 

CHAPTER II 

FORMATION OF THE CONTRACT 

(Ss. 4-17) 

Q. 3. What do you understand by a Contract of Sale ? How is it 
made ? Can it be made orally ? Point out the essentials of a contract I ^ 
of sale. 

Q. 4. Distinguisn uetween a Sale and an Agreement to sell ? | *5“ 

When does an agreement to sell become a sale ? 

Q. 5. A contracts to sell B 500 Kashmiri Shawls on 19th | £ 

August, 1986 The seller has no knowledge that the Shawls were 
damaged and burnt at Muzaffarabad on 17th of July, 1981. Can B 
enforce his contract ? 

Q 6. A contracts to sell on 27th September. 1940 to 8 5,000 / 7 

mds of Egyptian Cotton, which are alleged to have been sent by S.S. 

Miara. During the World War the S.S. Miara is torpedoed on 15th 
November, 1940 and the said consignment does not reach the 
destination. Can B sue for the performance of the contract ? 

Q 7. Distinguish between: ) 7 

(1) Sale and hire-purchase agreement. 

(2) Contract of sale and contract of work. 

5 
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6 Sale of Goods Act 

Q. 8. Distinguish sale from (1) bailment, (2) barter, and (3) gift. 

O 9 Can a buyer reject the goods for breach of a condition 
when goods have been accepted by the buyer or where the property 
in goods has passed to the buyer. 

Q. 10. What is meant by implied conditions and warranties in a 

contract of Sale of Goods ? 

q 11 . Define a Warranty and distinguish it from a Condition 

with reference to a contract of the Sale of Goods Law. 

jjj- o. 12. What do you understand by the expression Caveat 

^ nii Discuss the leaal incidents of a Sale by sample. What is 
the X sample and sale by description. 

CHAPTER III 

effect of the contract 

(Ss. 18 - 30 ) 

q. 14. Explain the rules regarding transfer of property in the 

goods from seller to the buyer. a mds of 

0.15, A. a grain merchants. H.npursj.d to^mds^o 
sugar who in his turn so . .. orc jer from B, forwarded to A 
Thereafter*6, ^ecarne insolvent Can A refuse to deliver the goods to 

SOrC n ifi 4 a merchant at Karachi send 4 bales of under-wears 

and o,?er £ lost 

in'frafn'at Nowshehra Will A be able to receive the price of the^aid 

bales from B ? .. 

o 17. 'Risk prime facie passes with property. Discuss^tni. 

statement ^ can s a better tit | e t0 another than which 

he possesses. Explain the exceptions to this rule. On what princip. 

are they based ? 1 

q 19. Will an action lie in the following case ? Give reasons^ - 

A who was a diamond merchant, delivered certain diamond 
tn R subject to a "sale or return" note, by which 4 reserved the right* 
rharnp anv of the goods which should not have been returned with- 
even days and the goods were to remain A’s property until charge; 
bv him E3 in the meantime being responsible lor loss or damage, ar 
all unsold goods were to be returned on demand on the same day 
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Questions & Answers 7 

sold some of diamonds to C for a cash and pocketed the money and 
never accounted for it to A. A sued B and C for the return of the 
diamonds or for their value. 

. , 9 ' ^ entrusted a motor car to a mercantile agent for sale, 

ln ^ car s ^ ou ^ n °t he sold below a certain price. To 

tnis the agent professed to agree, but intended from the outset to sell 
the car at such price as he could obtain and misappropriate the 
proceeds. He sold it to B who bought in good faith, for less than the 
stipulated price, and absconded. Subsequently B sold the car to C. A 
sues C to recover the car from him. Can C resist the claim ? 3 | 


CHAPTER IV 

PERFORMANCE OF THE CONTRACT 

(Ss. 31-44) 

Q. 21. Mention the duties of a seller and a buyer. 

Q. 22. What is delivery of goods and how it may be made ? ? 1- 

Q. 23. What do you understand by Symbolic delivery and 
Constructive delivery ? 3 2 . 

Q. 24. Explain and illustrate the effect of a part delivery of 
goods in a contract of sale. 3 

Q. 25. What are the rights and liabilities of a buyer of goods in 
case of- J Ij 

(1) Short delivery; (2) delivery in excess of contract quantity; 

(3) delivery of Contractual goods together with other; (4) delivery of 
goods of inferior quality ? 

Q. 26. Write note on F.o.b. & C.i.f. contracts. 3 ^ 

Q. 27. On whom does the risk fall where the goods are 
delivered at a distant place ? 3 tT 

Q. 28. When is a buyer deemed to have accepted the goods ? 

Q. 29. What are the liabilities of the buyer for neglecting or 
refusing delivery of goods ? 3 ^ 


CHAPTER V 

RIGHTS OF UNPAID SEI LER AGAINST 
THE GOODS 

(Ss. 45-54) 

Q. 30. When is a seller of goods deemed to be an unpaid 
seller 9 3 ^ 
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Q. 31. What are the rights of an unpaid seller against the 
goods ? 51 

Q. 32. What do you understand by unpaid seller's lien ? 


Q. 33 . State briefly the different rights and remedies open to an 
unpaid seller of goods—( 1 ) when the property in the goods has 
passed to the buyer; and ( 2 ) when the property in the goods has not 
passed to the buyer. 


Q. 34. In what cases has an unpaid seller a lien over the goods 
sold ? Would his lien be destroyed if he makes part-delivery of the 
goods ? When does the lien come to an end ? If c 

Q. 35. Write a note on the cases where the lien is lost by the 
waiver. 


Q. 36. Write a short note on a seller’s Right to stop goods-in 
transit, i , r * 

q 37 a living at Sukkur purchases some goods from a firm at 

to do so ? 

Q. 38. Can the seller's lien be exercised against a subsequent 

buyer? .. 

Q. 39 . Is a sale rescinded by an unpaid seller's exercise of his 

lien or stoppage-in-translt ? 1 6 


CHAPTER VI 

SUITS FOR BREACH OF THE CONTRACT 

(Ss. 55-61) 

q 40 What are the various remedies open Jo the parties to a 
contract for the sale of goods in the case of breach of the same . V ? 
Q 41 . (i) Explain and illustrate anticipatory breached 

contract.^ ^ ^ circumstances which determine the duration of 

the trans 9 (<J s a merc hant at Rohri, on condition 

that the property wi« regain his property till he is paid the price. 6 
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sells them to C, a merchant at Karachi, without paying A for them. C 
buys them in good faith. A brings a suit to recover the goods from C. 
Can A enforce the same ? If 

Q. 43. Discuss the rights and liabilities of a seller and a buyer 
of goods under a contract of sale for its breach. ^ 


Q. 44. What is the remedy for breach of a warranty ? o 


Q. 45. What is the effect on a contract where a party to the 
contract repudiates it before the due date ? 


S I 


Q. 46. When can interest by way of damages be claimed under 
the Sale of Goods Act ? 


I 


CHAPTER VII 

MISCELLANEOUS 


(Ss. 62-66) 

Q. 47. Write a note on reasonable time. 

Q. 48. What are the rules governing sales by auction ? 


£ 2 - 


q 49 A offers to sell his car by auction. Bids are made by a 
number of persons. The car is finally knocked down at B's bid of Rs. 

5 000 B repudiates his bid on the ground that the seller raised the 
price from Rs. 2,000 to Rs. 5,000, by making use of pretended 
biddinas Is B bound to purchase the car at his bid of Rs. 5,000 
assuming that he is able to substantiate his allegations ? Give reasons^ 

for your answer. 

Q 50 A a merchant at Khanpur sells 30 bales of piece-goods 
on credit to X a business merchant at Lahore X takes the delivery of 
noods and sells the same to Z. Both the sales are by samples Z on 
opening the same, discovers that the goods are not in accordance 
with the samples. Z at once gives a notice of rejection to X who in his 
turn gives notice to A. A files a suit against X, Z files a suit for the 
refund of the price paid to X. X wants to defend his case. What are the 

remedies left to him ? 


Q 51 A having a co-operative agricultural farm at Faisalabad 
contracts to sell "all the oil to be produced at the farm to B”. When the 
property will pass to 8 ? 

Q 52. A sells a car to be delivered to B at Karachi on payment 
of Rs. 5,000 to his agent. A insures the same and sends by rail to 
Karachi. When the ownership of the car passes to B ? S *1 
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Sale of Goods Act 

Q. 53 . A, the master of the ship Z.S. Regal reported that a 
cargo of rice has reached Karachi and reported to the Custom’s 
Officer that the said cargo was of A. Will the delivery of the part 
constitute a delivery of the whole ? f 

Q. 54 . A sells 5 bales of goods to B on term of payment on 
delivery. B receive and pays for one bale but refuses to take the 
others as not being according to description. What are the remedies 
left to A? 

Q. 55. Answer the following and give reasons for your answer 

( 1 ) Can an auctioneer refuse to sell an article which he has 
advertised as to be sold by auction ? 

( 2 ) Can the auctioneer postpone an auction to a date later 
than the advertised date, and during the course of an auction ? 

Q. 56. State the provisions of the Sale of Goods Act relating to 
( 1 ) In contracts of sale amount of increased ordecreased duty to be 
added or deducted; ( 2 ) Savings. 
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The 

SALE OF GOODS ACT, 
1930 


CHAPTER 1 

PRELIMINARY 

{Secs. 1 — 3) 

Q. 1. Define the following terms 

(1) Goods in deliverable state ; 

(2) document of title to goods ; 

(3) future goods ; (4) goods ; 

(5) insolvent; (6) mercantile agent ; 

(7) property ; (8) specific goods. 

Ans. (1) Goods in deliverable state : Goods are said to 
be in "deliverable state" when they are in such state that the 
buyer would under the contract be bound to take delivery of them. 
{S. 2 (3)]. According to Blackburn, "deliverable state" means 
"that state in which the buyer is to be bound to accept" the goods. 
The buyer can take delivery of the goods only when the seller' 
has done all that the buyer requires to be done of the goods 
before delivery. Thus if the buyer wants the goods to be packed 
in a case before taking delivery, the seller must put the goods in 
a case and it will be only then that goods will be in a deliverable 
state. As to what deliverable state means depends upon the 
nature of the thing itself, the custom or usage of trade relative to 
that thing and the course of previous conduct between the parties. 

(2) Document of title to goods: Section 2 (4) defines 
this expression. It reads thus : "Document of title to goods 
includes a bill of lading, dock-warrant, ware-housekeeper s certi¬ 
ficate, wharfinger's certificate, railway receipt, warrant or order for 
the delivery of goods and any other document used in the or mary 
course of business as proof of the possession or control o goods, 
or authorising or purporting to authorise, either by endorsement or 
by delivery, the possessor of the document to transfer or receive 
goods thereby represented. 
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Thus the test as to whether a particular document is a docu¬ 
ment of title to goods is whether that document is used in the 
ordinary course of business as authorising a transfer or receipt of 
goods represented by it. On the other hand a document which 
is in the form of a certificate only showing that certain goods are 
lying at wharf and ready for delivery but does not intend to 
represent the goods nor does it authorise or purport to authorise 
the holder to receive them is not a document of title. A railway 
receipt is an example of a document of title to goods within the 
meaning of Section 2 (4). 

A document may be a document of title to goods even if it 
refers to unascertained goods. 

(3) Future goods : "Future goods" means goods to be 
manufactured or produced or acquired by the seller after the making 
of the contract of sale. [5. 2 [5)]. Thus a person may sell goods 
of which he is not the owner at the time when he enters into 
contract of sale but which he expects to acquire ; or there may be 
a sale of goods which are not in existence at the time of making 
the contract, e g., one may contract to sell crops which he hopes to 
grow in furture. 

Illustration : A agrees to supply B with a quantity of turnip 
seed which B agrees to sow on his own land and sell the crop 
therefrom to A at given price per bushel. This is an ‘ agreement in 
respect of sale of future goods. 

Future goods is hot the same thing as unascertained goods. 

( 4 ) Goods: "Goods" means every kind of movable property 

other than auctionable claims and money ; end includes stocks and 
shares, growing crops, grass and things attached to or forming part 
of the land which are agreed to be severed before sale or under the 
contract of sale. ^ {S. 2 (7)]. 

The use of the word* "means" rn this definition shows that 
this definition is exhaustive. Things which b have been expressly 
excluded from this definition are actionable claims and money. 
"Actionable claim" has not been defined in this Act but has been 
defined in Section 3 of the Transfer of Property Act, 1882. Accord¬ 
ing to that definition, the chief instances of actionable claim are— 

(/) claim for arrears df rent ; 

(//) claim for rent to fall due in future, being an "accruing 
debt"; 


(///) the benefit of en 
goods; 


executory contract for the purchase 


(/V) a right to get by division a piece of land reserved by a 
donor for his ^ deed of gift, the possession of 


donor lor ..— - - — — - - - — 

which was with the donee ; and 


(v) a share in a partnership. 
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Shere certificates is an example of "goods" while currency 
notes are not. 

(6) Insolvent: A person is said to be "insolvent" who has 
ceased to pay his debts in the ordinary course of business or cannot 
pay his debts as they become due, whether he has committed ar. 
act of insolvency or not. [5. 2 (£)]. 

For a person to be insolvent, all that is necessaty, according to 
this definition, is that he must have ceased to pay his debts in the 
ordinary course of business or be unable to pay them as and when 
they fall due. 

(6) Mercantile agent : A "mercantile agent" means a mer¬ 

cantile agent having in the customary course of business as such 
agent authority either to sell goods, or to consign goods for the 
purposes of sale, or to buy goods, or to raise money on the security 
of goods. [S. 2 (S)j 

A mercantile agent is a person who is appointed by the 
confidence reposed in him by his master and who by his ordinary 
behaviour and course of dealing is treated as a mercantile agent by 
the majority of persons in the market. The chief classes of 
mercantile agents are factors, brokers and auctioneers. 

A broker in jewellery who is given jewelleries by the owner 
thereof for sale is a mercantile agent. 

(7) Property: "Property" means the general property in 

goods, and not merely a special property. [5. 2 (//)]. 

In the Sale of Goods Act. what we are concerned with is the 
general property or ownership or dominium in the goods and not 
merely a special property or a mere right of possession or retention. 
What passes by sale is its absolute ownership and nothing short 
ot it. 

(8) Specific goods : "Specific goods" means goods identified 
and agreed upon at the time a contract of sale is made. [S. 2 (14)]. 

It may be noted that "specific goods" is not the same thing 
as "ascertained goods". The two terms are not identical. Specific 
goods does not certainly mean goods which have been examined 
by the buyer. To be specific, the goods must be actually identified ; 
it is not sufficient that they are capable of identification. 

Future goods though particularly described do not seem to 
come within the definition of "specific goods". 

Q. 2. Distinguish between "Specific goods" end 
"Ascertained goods". 

Ans. Distinction between Specific goods and Ascertain¬ 
ed goods : The term "specific goods" is not identical with the 
term "ascertained goods". Both these expressions are neither 
i enhcal nor synonymous and bear different meanings. Specific 
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goods does not necessarily mean ,h ?" w h h j c J. ca " b. 

examined by the buyer. Examination of t 9 V J r e, s 

is not the real test To be specific, the goods must be actually 
identified ; it is not sufficient that they are capab■ <» .dent, .cat,on 

!U ce°n n0 bl n c1H:d "'s^i/^ -specific" m,y include th. «n- 
ascertained product of what is specific. 

Soecific aoods may be goods in existence and may even be 
future g^ods 9 if they get specified by some other circumstances. 
e g., a crop to be grown on specified land though the crop may not 

be in or even grown. 

Specific goods can be sold by description also. Description 
alsgincludes the statement which may be essential to the identity 
of goods as contracted for. 

Where there is a contract for specific goods, the seller would 

not fulfil his contract by delivering any ol ^' 3 °° d, f .' ha " ' h n °“ 
agreed upon. But where there is a contract for Oenenc or unas 
certained goods, the seller fulfils his contract by de ■hvermtL at th 
appointed time any goods which answer to the d ««"i>' 10 " . ,h 

contract. Where the seller contracts to sell some goods ° 
larger quantity of goods, the goods do not become ascertained 
unless the identity of the contract goods is eatablished by appro 
priating tham towards tha contract. 


CHAPTER II 

FORMATION OF THE CONTRACT 


(Sec#. 4-17) 

Q. 3. What do you underetand by a Contraet of Sala 7 
How is it mada? Can it be made orally 7 Point out 
essentials of a contract of aalo. 

Ana. Contract of Sala : A contract of tala of 9°« d, l5 a 
contract whereby the seller transfers or agreas to trans e 
property in goods to the buyer for a pries. * 

A contract of sale may be between one part-owner and 
It may also be absolute or conditional. - ’ I ' 

Contract of sale, how made : A contract of ,ale ' s c n 
an offer to buy or sell goods for a price and the acceptance 
offer. Thus every contract will involve two parties one of 
must offer and the other must accept to buy or sell goods an 


consideration must be price. 

The contract may provide for the immediate delivery o 
goods or immediate payment of the price or both, or for the 
or payment by instalments, or that the delivery or payment 
postponed. 
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A contract of sale may be nwd»? by (/) writing ; or (//) word of 
mouth ; or (ill) partly by writing anj partly by word of mouth ; or 
(h) may be implied from conduct of parties. Thus a contract of 
sale may be made orally also. 

A written offer of sale may be accepted orally or an oral offer 
may be accepted in writing. 

In short, a contract of sale is made by an offer to buy or sell 
goods for a price and the acceptance of such offer. It may be oral 
or in writing or may even be inferred from conduct of parties, but 
it must of necessity originate in offer and acceptance. If there 
is an offer to buy and sell unaccompanied by a quotation of price, 
its acceptance does not constitute a contract of sale. There must 
be acceptance both of purchase and of the price at which it is to 
to purchased. 

Essentials of a Contract of Sale : In order that a transac¬ 
tion may become a contract of sale, it must have the following 
essential ingredients : — 

(1) There should be a buyer and a seller and the seller should 
either transfer or agree to transfer the property in goods ; 

(2) The transfer or the agreement to transfer the goods by the 
seller to the buyer must be for a price. If the considers- 
tion is not money but some other valuable consideration, 
it may be barrer or exchange but not sale ; 

(3) The property sold or agreed to be sold must actually pass 
from the seller to the buyer. In other words, the posses¬ 
sion of the goods sold must pass to the buyer. If merely 
title to goods passes, there is no sale and will amount to 
an agreement of sale ; 

(4) There should be transfer of the absolute or general property 
in the thing sold. A transfer of the special property is not 
a sale of the thing ; 

(5) The money that is paid must be given as the price. There 
may be transactions in which the motive may be other than 
sale. e.0.. gift or for giving some benefit by agreement or 
otherwise. 

Q. 4. Distinguish between a Sale and an Agreement to 
sell ? When does an agreement to sell become a sale ? 

Ana. Distinction between a sale and an agreement to 
sell : The difference between sale and an agreement to sell is of 
vital importance as the two have different legal effects. The 
difference between the two may be considered in the form of points 
of distinction 

(1) In a sale, the property in goods sold passes to the buyer 
so that the seller is no more the owner of the goods, but 
it is the buyer who owns them ; while in an agreement to 
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< 4 ) 


( 6 ) 


Sa/e of Goods Act 

sell the ownership does not pe»s to the buyer at the time 
Sf the contract so that the seller continues to be he owner 
until the aareement to sell becomes e» actual sale by the 
expiry of certain time or the fulfilment of some condition ; 

(2) An agreement to sell is an executory contract, while a sale 
is an executed contract; 

(3) An agreement to tell it a contract pure W 

thus creates merely lus in panonam. i-9 d ,(ault in 

either buyer or seller against the other lor # .ny default^ 

fulfilling his part of the agreement. 

plus conveyance, and creates /us m run. . flngm 
to buyer to enjoy goods as against the wh 

I nasal., the seller can sue tor «»«• P^n.T se'lHi! 

srjsj; rnrs i»£.TS *»« ~ • 

accept and pay for the goods , 

lor seller's breach is a smt ^ ^d ° doub |, remedy ; a sun 

r^.. Br.m..^h. r ll.. # .nd«l : Ptob-ietary ««•* 

: n h i:nr,i. O s , . , h h .% 0 a O n°fnm.nyc. M .. recover them 

as owner from the third parties ; 

"—»«rsz* 

by an £ cc ' den *' * ‘ the possession of the buyer. In 

awlethe'oss tails on the buyer, even though the goods 

are with the seller; 

If in an agreement to sell, the buyer who has paid the 
mice finds that the seller has become insolvent, h.s onh 
°*m«dv would be to claim a rateable dividend. In a sale, 
however on the seller becoming insolvent, the buyer, as 
an'owner. would be entitled to recover the goods trom the 
Official Receiver or Assignee in insolvency , 

If in an agreement to sell, the buyer U •djudo*** 
insolvent before he pays for the goods. > h » sell “' hl p 
refuse to deliver the goods unless paid for, as ownersh P 
has not passed to the buyer. In a sale, however, in the 
oi^oilmstances. the sellar, in the absence of a lien over the 
goods must deliver to the Official Rec *^“ or ^ ss !. an .®® 
will be entitled only to a rateable dividend for 

prica due. 

Q s. A contract, to sail • BOO Ka.hmirl6h.wls on I#* 
August. 1986 The seller has no knowledge that the She* 


( 6 ) 


(7) 


(8) 
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ware damaged and burnt at Muzaffarabad on 17th of July, 
1981. Can B enforce his contract ? 

Ans. The contract is void if the goods without the knowledge 
of the seller at the time when the contract was made had perished 
or become so damaged as no longer to answer to their description 
in the contract. The same view was incorporated in Section 7 of 
the Sale of Goods Act. B cannot enforce the contract. 

Q « A contracts to sell on 27th September. 1940 to B 
5.000 mds. of Egyptian Cotton, which are alleged to have 
been sent by S. S. Miara. During the World War the S. S. 
Miara is torpedoed on 15th November. 1940 and the said 
consignment does not reach the destination. Can B sue for 
the performance of the contract ? 

Ans. Where there is an agreement to sell specific goods and 
subsequently the goods without the fault on the part of seller or 
buyer perish before the sale but after the agreement of sale and 
before the risk passes to the buyer the agreement can be avoided. 

( S . 8). Hence in the present case there was simply an agreement 
to sell and before actual sale could take place the goods perished 
for which the seller was in no way responsible. Hence the contract 
could be avoided and B's claim for the specific performance of the 
contract is not enforceable. 

Q. 7. Distinguish between : 

(1) Sale and hire-purchase agreement. 

( 2 ) Contract of sale and contract of work. 

Ans (1) Sale distinguished from hire-purchase egree- 
ment : In a hire-purchase agreement goods are let for a certain 
term at a rent payable by monthly or other instalments and the hirer ' 
has the option of purchasing them on payment either of the total 
amount of all the instalments or of that amount together with some 
future sum. It is also agreed in such an agreement that the hirer 
will not become the owner unless he pays the amount of the total 1 
of all the instalments. If the hirer fails to pay the amount cr the 
instalments or commits any breach of the conditions of the agree¬ 
ment, the owner shall retain possession of those goods. In a sale 
the hirer agrees to buy the goods though the price may be paid by 
him either by instalments or in full. In the sale, the buyer is bound 
to pay the full price, may be in instalments and the owner is entitled 
to the full price. The property in goods passes at once to the 
purchaser. 

In short In a hire-purchase agreement, the hirer has a right to 
terminate the agreement at his pleasure while in a sale, the hirer is 
' bound to pay the value of the goods by way of instalments with¬ 
out any option to cancel the agreement, if he so wished, before the 
lull value of the goods is paid." 
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Whether a contract is a contract for sale or a contract for hir* 

depends upon the terms of the contract which must be internra'iHS! 
as a whole. M ,ea 

In a hire-purchase agreement, the hirer has right to return the 
goods at any time and thereby relieve himself from any further 
obligation as regards the future instalments. But in a sale, the hirer 
cannot return the goods and get himself relieved of the liability to 
pay future instalments In the case of sale, if possession of goods 
is retaken by the seller by reason of the instalments being in arrears 
he cannot recover the arrears whereas in the case of hire-purchase, 
he can recover the arrears. 

(2) Contract of sale and contract of work : The distinc¬ 
tion between a contract of sale and a contract for work is not 
always very clear. The test would seem to be whether the thing to 
be delivered has any individual existence before delivery as the sole 
property of the party who is to deliver it. Examples may be given in 
the form of illustrations :— 

(/) A promises to make a set of false teeth for S with materials 
wholly found by A, and B promised to pay for them when 
made. This is a contract for the sale of goods ; 

(/*/) A promised to paint a picture for B. A finding the paint 
and canvas which are of small value, and B promised to 
pay for the picture as a work of art. This is a contract for 
work and labour and not for the sale of goods ; 

(/'/'/) A promises to carve a block of marble belonging to B into 
a statue. This is nor a contract for sale, however much 
the value of the marble may be increased by A s work. 

' Q. 8 Distinguish sale from (1) bailment; (2) barter; 
and (3) gift. 

Ans (1) Difference between sale and bailment : Bailment 
is defined to be a delivery of goods, on a condition, express or im¬ 
plied, that they shall be restored by the bailee to the bailor or 
according to his directions, as soon as the purpose for which they 
were bailed shall be answered, or kept till he reclaims them. But 
where the terms are that the bailee shall pay money or deliver some 
other valuable commodity to the bailor, and not return the identical 
subject-matter, either in its original or altered form, it is a transfer 
for value amounting to sale and not a bailment. Thus the test to 
determine whether a transaction is a sale or a bailment is whether the 
party delivering the goods is entitled to the specific return of what 
he has delivered. In all cases of bailment, the property in goods 
belong to one party only, and when the goods are bailed, the property 
still remains in the bailor. The possession may, however, remain 
with the bailee but it is only for a short time. 

(2) Difference between sale and barter : In a sale, the con¬ 
sideration for transfer of property in goods from one person to 
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another consists of delivery of money as the price for the transfer 
while in barter, the consideration for such transfer is delivery of other 
goods and not money. Where the consideration for transfer of goods 
consists partly of the delivery of goods and partly the payment of 
money, the contract is a contract of sale. 

(3) Difference between sale and gift: Where goods are 
transferred by one person to another without any price or other con¬ 
sideration being given in return, the transaction amounts to gift and 
not a sale. In sale, the delivery of money as price is necessary. 

Q. 9. Can a buyer reject the goods for breach of a condi¬ 
tion when goods have been accepted by the buyer or where 
the property in goods has passed to the buyer. 

Ans. Where a contract of sale is not severable and the buyer 
has accepted the goods wholly or in part, the buyer cannot reject 
the goods. This section is based on the principle that once the 
buyer has accepted the goods, he cannot reject them on any 
ground but can only maintain an action for damages. But where the 
contract is severable the buyer is not precluded from exercising his 
right of rejection, if a condition is broken, by a mere acceptance of a 
part of the goods. For example, in a contract by instalments, the 
buyer can reject the quantity under any instalments. Where, how¬ 
ever, the contract is indivisible, the buyer loses his right to reject if 
he accepts a part of the goods [5 73(2)] 

11 lustrations : (a) A, at Karachi, sells to B twelve bags of 

' waste silk then on its way from Peshawar to Karachi. There is an 
implied condition that the silk shall be such as is known in the 
market as "waste silk". If it is not, B is entitled to reject the goods. 

lb) A agrees to sell to B ‘ Karachi linseed," then on its way 
from Lahore to U K. Linsaed sent to England from Lahore contains 
about two or three per cent, of other seeds, while the seed tendered 
to be B contains about fifteen per cent, and is not saleable in the 
market as Karachi linseed B may refuse to accept the goods. But 
if he accepts them, he can only claim damages as on a breach of 
wananiy. 

The purchaser can also avoid the contract if there is an express 
condition in the contract or on ground of frauds 

Q. 10 What is meant by implied conditions and warran¬ 
ties in a contract of Sale of Goods ? 

Ans. In every contract of sale, there are a number of stipula¬ 
tions Some of these stipulations are conditions while others may 
be warranties Again, those conditions and warranties may. in 
their turn, be express or implied Sections 14 to 17 of the S 3 le of 
L»oods Act deal with the various implied conditions and warranties. 
According to these sections, the following are the various implied 
conditions and implied warranties : — 
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Implied conditions: (1) In a contract of sale, unless the 
circumstances of the contract are such as to show a different inten¬ 
tion there is an implied condition on the part of the seller that, in 
the case of a sale, he has a right to sell the goods and that in the 
case of an agreement to sell, he will have a right to sell the goods at 
the time when the property is to pass. [S. 14 (•)] 

Thus wherever a man sells goods as owner, he impliedly under¬ 
takes that the goods are his own goods and that he has a right to 
make the sale he professes to make ; and if he was not the owner at 
the time of the sale and was not selling his own goods but the 
goods of a third party who subsequently claims them and deprives 
the purchaser of them, he is responsible for the damages for the 
breach of such implied undertaking. But the circumstances of the 
contract may rebut the implied condition of title on the part of 
the seller. 

(2) Where there is a contract for the sale of goods by descrip¬ 
tion. there is an implied condition that the goods shall correspond 
with the description ; and if the sale is by sample as well as by des 
cription, it is not sufficient that the bulk of the goods corresponds 
with the samples if the goods do not also correspond with the 
description. 1 

Illustration : A buy9 by sample. 100 bales of "Fair Bengal 
cotton, and after having inspected the bulk the cotton proves not to 
be such as is known in the market as "Fair Bengal." A may reject 
the goods when delivered to him. 

This section represents the universal rule— si aes pro auro veneat 
non valet and is applicable whether the goods are unascertained or 
specific, or whether the buyer had an opportunity of examining the 
Goods or not. It is. however, necessary that the goods should not 
only be described but they must be contracted for by description. 
Specific goods should also be sold by description. 

(3) Where the buyer, expressly or by implication, makes known 
to the seller the particular purpose for which the goods are required, 
so as to show that the buyer relies on the seller's skill or judgment 
and the goods are of a description which it is in the course of seller s 
business to supply (whether he is the manufacturer or produce' 
or not), there is an implied condition that the goods shall be reason 
ably fit for such purpose. But there is no implied condition as 
the fitness for any particular purpose where the contract ol sale o 
an article is under its patent or trade name * (S. 16{>^ 

( 4 ) Where the goods are brought by description from a sel |e ' 
who deals in goods of that description (whether he is the manufa*- 
turer or producer or not), there is an implied condition that to* 
goods shall be of merchantable quality. But if he buyer has exam" 
•d the goods, there shall be no implied condition as regards dof® ct ’ 
which such examination ought to have revealed. [5. 16 (^’ 
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(5) In the case of a contract of sale by sample there is an im¬ 
plied condition— 

(/) that the bulk shall correspond with the sample in quality; 

(/'/) that the buyer shall have a reasonable opportunity of com¬ 
paring the bulk with the sample ; 

(///) that the goods shall be free from any defect rendering them 
unmerchantable, which would not be apparent on reasonable 
examination of the sample. (5. 17) 

(6) There is no implied condition as to the quality of fitness for 
any particular purpose of goods supplied under a contract of sale. 

Impliad warranties : In a contract of sale, unless the circum¬ 
stances of the contract are such as to show a different intention, 
there is— 

(f) an implied warranty that the buyer shall have and enjoy 
quiet possession of the goods, 

(//) an implied warranty that the goods shall be free from any 
charge or encumbrance in favour of any third party not de¬ 
clared or known to the buyer before or at the time |when the 
contract is made, [S. 14 (1) & (2)] 

(//a an implied warranty as to quality or fitness for a particular 
purpose may be annexed by the usage of trade. [5. 76(3)]. 

It may. however, be noted that an express warranty or condition 
does not negative a warranty or condition implied by this Act unless 
inconsistent therewith. 

Q. 11. Define a Warranty and distinguish it from a Con¬ 
dition with reference to a contract of the Sale of Goods Law. 

Ans. Condition and Warranty : A stipulation in a contract 
of sale with reference to goods which are the subject thereof may be 
a condition or a warranty. Whether a stipulation in a connect of 
sale is a condition or warranty depends in each case on the construe* 
tion of the document of contract. A stipulation may be a condition 
though called a warranty in contract. 

A condition is a stipulation essential to the main purpose of the 
contract the breach of which gives rise to a right to treat the con¬ 
tract as repudiated while a warranty is a stipulation collateral to the 
main purpose of the contract, the breach of which gives rise to a 
claim for damages but not a right to reject the goods and treat the 
contract as repudiated. (£• 12) 

In short, where the fulfilment of the main purpose of the 
contract depend upon the fulfilment of the stip M, *.tion, the stipula¬ 
tion is a 'condition' and* where it is not so, the stipulation is only a 
'warranty'. 
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According to this definition, the distinguishing feature which 
identified a condition from a warranty is the intention of the parties 
to the contract. 

A warranty can only exist where the subject-matter of the sale is 
ascertained and existing, so as to be capable of being inspected at 
the time of the contract and is a collateral engagement that the thing 
so sold possesses certain qualities. But generally speaking. the r a is 
no warranty with regard to defects which are known ot apparent on 
a simple inspection. 

The distinction between a condition and a warranty is of great 
importance. The breach of a condition entitles the injured party to 
repudiate the contract, to refuse the goods, and. if tie has already 
paid for them, to recover the price. The only remedy for a breach of 
warranty is the recovery of damages. Thus a condition is a more 
vital undertaking than a warranty. 

Both the condition and warranty can be express or implied in a 
contract. 

Condition when to be treated as a warranty : Sec. 13 o r 
the Sale of Goods Act gives the buyer an option x treat a breach of 
any condition to be fulfilled by a seller as a breach of warranty only. 
According to it, where a contract of sale is subject to a any ccrdition 
to be fulfilled by the seller, tne buyer may waive the condition or 
elect to treat the breach of the condilion as a breach of warranty and 
not as a ground for treating the contract as repudiated. [S. 75 (7)]. 
In other words, the buyer can treat the breach of any condition 3S a 
warranty when he either waives the condition or may voluntarily 
tree! the breach of condition as a breach of warranty. In the latter 
casa, he cannot repudiate the contract. These ar8 two cases of 
voluntarily treating the breach of condition as breach of warranty. 

Again, where a contract of sale is not severable and the buyer 
has accepted the goods or part thereof, the breach of any condition 
be fulf lled by the seller can only be treated as a breach of war¬ 
ranty and not as s ground tor rejecting tho goods and tfeatng the 
centra:t as repudiated, unless there is a term of contract express or 
imp!*?d. to that effect. [S. 13(2) J. Thus, sub-secnon t.2; also 
gives a case in which the buyer can tree, a condition to be a 
warranty. But in this case, it does not deoend upon the will of the 
buyer bu* creates an estoppnl against tha buyer by his conduct and 
waiver is presumed by law. The case contemplated by sub sec. (2) 
ir when the contract being unseverable. the buyer has accepted the 
goods or part thereof. Compensation lor the loss sullered is the 
cnly in the.s*: cases. 

Cub-section (3) of Section 13 provides that the provisions of 
4his senior. do not apply to any condilion or warranty, fulfilment of 
which is excused by law by reason of impossibility or otheiwise. 
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What do you understand by the expression Caveat 


• Sub-aection (1) is based on the principle of the Law of Con- 
tract that a party may waive the stipulation which is for his own 

hnw! 8 sub ’* ec u t,on ,s ba sed on the principle that once the 

buye has accepted the goods he cannot reject them on any ground. 

werp nnkr V mam,am an a £ t,on for images, as if the conditions 
were only a warranty. There cannot, however, be a voluntary 

V‘ PU, T n °' COntract which ODerate ^ for !he benefit 

ron^. nf th 3 !! Un 8SS the partV wa,ving the condition takes the 
consent of the other party. 

Q. 12. 
emptor ? 

* 

i;*« * n *' Cttv * at emptor : The expression 'Caveat emptor* 
iterally means buyer be careful*. The common law principal of 
the doctrine of-Caveat emptor'is that there is no amplied warranty 

o condition as to the quality or fitness for any particular purpose of 

SecHnn 1fi P l'?ir<: de , r 3 fS ,,ra S* °' S8|# - This ,ul « >• 'aid down in 
oection 16 of the Sale of Goods Act. 

#K _, T he rule of Ca veat emptor' probably owes its origin to the fact 
that in early times nearly all sales of goods took place in open 
market, and the buyer had every opportunity to satisfy himself as P to 
t e quality of the goods or their fitness for a particular purpose This 
common law rule has been incorporated in the Sale of Goods Act 

fh^ Art V * he A u Ct P rovlded that - subject to the provisions'of 
this Act and of any other law for the time being in force there 
is no implied warranty or condition as to the quality of fitness for 
any particular purpose of goods supplied under a contract of sale." 

except"™?-* ' Th '* ,U '° ' S- h °" eVer ' sub i° c » to (h « following 

(/) Where the buyer expressly or by implication makes known 
to the seller the particular purpose for which the goods are 
required, so as to show that the buyer relies on the seller*! 
skill or judgment, and the goods are of a description which 

h« 8 - ,n th h0 cours . e of the se,ler ' s business to supply (whether 
he is the manufacturer or producer or notl ihV» • hW 

implied condition that the goods shaU be masonaWy , 
such purpose. But where the goods are s „nniioH ° V j fo 
patent or a trade name, there is no imnli*»H I? d Under a 
its fitness for any particular purpose. ndition as to 

(//) Where goods are brought by desrrintirm « 

deals in goods ot that'd.sSripho* Wh ° 
facturer or producer or not) there is an in. W he , " anu " 
that the goods shall be of merchant!*!?* , T pl,ed condition 
buyer has examined Jh.go™. Zte sh ^?''T BU ' " ,he 
condition as regards defects whi^I u a be no lm Pl*ed 
to have revealed. b cb Sucb exam,na tion ought 

<,7 ° To" aTan.curr'rrlr C ° ndi,ion “ '° quality or fitness 
trade. P r Pose may be annexed by the usage of 


— j 
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Q. 13. Discuss the l«aal incidents of a Sals by sampls. 
What is tha distinction batwaan a sala by sample and salt by 
description ? 

Ans. Sala by sampla : A contract of sale is a contract for 
sale by sample where there is a term in the contract, express or 
implied, to that effect. When the contract expressly provides that 
the sale is by a sample, there can be no difficulty. But where the 
contract is silent on the point, the term may be implied by the usage 
of the trade. 

Legal incidents of a sala by sampla : In the case of a con¬ 
tract for sale by sample, there is an implied condition— 

(а) that the bulk shall correspond with the sample in quality ; 

(б) that the buyer shall have a reasonable opportunity of com¬ 
paring the bulk with sample ; 

(c) that the goods shall be free from any defect rendering them 
unmerchantable which wbold not be apparent or reasonable 
examination of the sample. (S. 17) 

Thus, to comply with a sale by sample the law requires the seller 
to do two things, first to deliver bulk which corresponds with 
samples and then to deliver goods which shall be free from any 
defect rendering them unmerchantable which would not be apparent 
on reasonable examination of the sample. 

Distinction between sale by sample and sale by descrip¬ 
tion * A sale by sample has same characteristics different from a 
sale by description. In a contract for sale by description, there is 

an implied condition that the goods shall correspond with the des¬ 
cription IS 15). while in contract for sale by sample there is an 
implied condition that the bulk shall correspond with the sample in 
Quality [ S 77(2)]. Thus if the sale is by sample as well as by 
description it is not sufficient that the bulk of the goods corres¬ 
ponds with the sample if the goods do not also correspond with 
the description. The sample in such cases is looked upon as a 
mere expression of the quality of the article not of its essential 
character. 

Descrption of the article is more important as it goes to the 
nature of the goods. Sample, on the other hand, deals more with 
the quality of the articles. 

In the case of a sale by sample, bulk must correspond with the 
sample in quality. Thus if in the bulk, a small portion of the goods 
* supplied is inferior to the sample, the buyer cannot reject the goods 
but can only recover damages. But in the case of a sale by descrip¬ 
tion, it is absolutely necessary that the bulk must correspond with 
the description. The description is more important than the sample- 
A sample is a mere expression of the quality of the article, and not 
of its essential character. Goods may correspond with the sampls 
but not with the descrption. 
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CHAPTER III 

EFFECT OF THE CONTRACT 

(Secs. 18—30) 

Q. 14. Explain the rules regarding transfer of property in 
the goods from seller to the buyer. 

Ans. Rules regarding transfer of property in the goods : 

The transfer of property from the seller to the buyer is the most 
important element in the law relating to contracts for the sale of 
goods. It is important because on it depends the question of decid¬ 
ing as to who is to bear loss, etc., if any such loss occurs. Sections 
18 to 24 of the Sale of Goods Act deal with the question of transfer 
of property as between seller and buyer and distinguish for that 
purpose a contract for the sale of unascertained goods from a 
contract for the sale of ascertained goods : 

(1) Where there is a contract for the sale of unascertained 
goods, no property in the goods is transferred to the buyer unless 
and until the goods are ascertained. (S. 18). Thus where goods 
are unascertained at the time of the contract to sell, sale will be 
complete at the plactf where goods are to be ascertained and at the 
time when they are ascertained. Ascertainment of the goods is the 
condition on which the transfer of the property depends. Goods 
may be ascertained by an act and in any manner which indicates 
their appropriation to the contract. 

(2) Where there is a contract for the sale of specific or ascer¬ 
tained goods, the property in them is transferred to the buyer at 
such time as the buyer and the seller who are parties to the contract 
intend it to be transferred. [S. 19(1)]. Thus the contract may 
pass the property at once or at a future time or contingently on the 
performance of some condition. It all depends upon the intention 
of the parties. The intention of the parties is to be gathered from 
the terms of the contract, the conduct of the parties and the sur¬ 
rounding circumstances of the rase. 

(3) Where there is an unconditional contract for the sale of the 
specific goods in a deliverable state, the property in the goods 
passes to the buyer when the contract is made, and it is immaterial 
whether the time of payment of the price or the time of delivery of 
floods or both, is postponed. (S. 20). Thus when the subject- 

matter of sale is ascertained at the time the bargain is struck, and 

the price is likewise agreed upon, the sale is a complete sale from 
the time of the bargain. The right in the property and the risk is 
aiso transferred to the purchaser at the same time even though the 
possession of the property may be with the seller. 

(4) Where there is a contract for the sale of specific goods and 
the seller is bound to do something to the goods for the purpose 
of putting them into a deliverable state, the property does not pass 
until such thing is done and the buyer has notice thereof. (S. 21). 
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Where no such act is required to b9 done, property passes immedi¬ 
ately and the delivery is not postponed. 

(5) Where there is a contract for the sale of specific goods in a 
deliverable state but the seller is bound to weigh, measure, test, or 
do some other act or thing with reference to the goods for the pur¬ 
pose of ascertaining the price, the property does not pass 
until such act or thing is done and the buyer has notice thereof. 
(S. 22). The rule laid down in this section applies when the parties 
have agreed upon some date on which the price to be calculated 
and the weighing, etc., involves a mechanical process of calculating 
the total amount of the price. But if the goods have been weighed, 
etc., the mere arithmetical calculation of the price may not defer 
passing the property. 

(6) Where there is a contract for the sale of unascertained of 
future goods by description and goods of that description and in a 
deliverable state are unconditionally appropriated to the contract, 
either by the seller with the assent of the buyer or by the buyer with 
the assent of the seller, the property in goods thereupon passes to 
the buyer. Such assent may be express or implied, and may be 
given either before or after the appropriation is made. [5. 23(1)]. 

(7) When goods are delivered to the buyer on approval or 
"on sale or return" or other similar terms, the property thereon 
passes to the buyer— 

(a) when he signifies his approval or acceptance to the seller 
or does any other act adopting the transaction ; 

(b) if he does not signify his approval or acceptance to the seller 

but retains the goods without giving notice of rejection, 
then, if a time has been fixed for the return of the goods, on 
the expiration of such time and, if no time has been fixed 
on the expiration of a reasonable time. (S. 24). 

The reason for the law laid down in this section is that when 
goods are sold under a contract of ‘sale or return' or on approval or 
on other similar terms, the sale is conditional sale and the property 
in goods will not pass to the purchaser until that condition is 
fulfilled. 

Q. 15. A, a grain merchant at Haripur sold to B, 8 mds. 
of sugar who in hit turn sold 16 Mds. to C before the goods 
were ascertained. C having got a delivery order from B, 
forwarded to A. Thereafter B. became insolvent. Can A 
refuse to deliver the goods to B or C ? 

Ans. Yes. A can refuse to deliver the sug&i to B or C. The 
goods were unascertained hence ‘there could be no transfer of 
interest either in favour of B or C. Section 18 of the Sale of Goods 
Act runs as follows 

■Where there it a contract of tala of unaaecrtainod goods no 
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property in the goods is transferred to the buyer unless and 
until the goods are ascertained. 

Q. 16. A. a merchant at Karachi send 4 bales of under- 
wears and other stockings for approval sale to B. a whole¬ 
sale merchant at Peshawar. The goods were consigned from 
Rawalpindi and were lost in train at Nowshera. Will A be 
eble to receive the price of the said bales from B 7 

Ans The general law relating sale to the on approval is 
contained in Section 24, where it is laid down that the property will 
not vest in the buyer until any of the two conditions stated below 
takes place 

(a) signified his approval either expressly or by dealing with 
goods as owner ; or 

(/>) kept the goods until the lapse of the prescribed period or 
where no time has been fixed until the expiration of 
reasonable time, without giving notice of rejection. 

Hence in the present case the ownership of the goods had not 
vested in the buyer when the loss took place. Therefore no suit 
against B is maintainable. 

Q 17. 'Risk prime facie passe* with property'. Discuss 
this statement. 

Ans. Risk prima facie passes with property : The general 
rule is that the goods remain at th j risk untili the .property therein is 
transferred to the buyer; but wherRhe property therein is transfer¬ 
red to the buyer, the goods are at the buyer's TtSk even though 
delivery thereof has not been made to him. 

Property in the goods can be transferred by the contract itself 
and wherea bargain and same is completed, with respect to goods 
and tKe vendor has done everything to be done on his part?' the 
property vests in the purchaser. Any accident happening to the 
things subsequently, unless it is caused by the fault of the vendor, 
must be borne by tha purchaser. 

The aforesaid rule is, however, subject to the following excep¬ 
tions 

(/) It is lawful for parties to agree, iUhey please, that the risk 
shall pass at some time or on some condition which is not 
necessarily simultaneous with the passing of the property, 
and thus ownership may in particular cases be separated 
from the risk. 

(//) Where delivery has been delayed through the fault of either 
buyer or seller, the goods are at the risk of the party in 
fault as regards, any loss which might not have occurred 
but for such fault. 
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(Hi) Nothing in the general rule stated above affects the duties 
or iiabilitie&of either seller or buyer as a bailee of the goods 
of the other party. Thus where the property in the goods 
has passed to the buyer but the_ goods remain with the 
seller as the buyer's bailee, the seller is bound ;to take 
reasonable care in respect of the goods and if he makes 
default he is liable for the loss resulting therefrom to the 
buyer. „ 

Q. 18. No person can pass a better title to another than 
which ha possesses. Explain the exceptions to this rule. On 
what principles are they based 7 

Ans. The general rule is that no man can pass a better title 
than he has. Thus rule is based on the Latin maxim nemo dat quod 
non habet and has been expressed in Section 27 of the Sale of 
Goods Act. According to it. where goods are sold by a person who 
is not the owner thereof and who does not sell them under the 
authority or with the consent of the owner, the buyer acquires no 
better title to the goods than the seller had. unless the owner of the 
goods is by his conduct precluded from denying the seller's authority 
to sell It. therefore, follows that if one deals with the goods of 
another without his authority, the transaction is as against that other 
nugatory in law. The mere feet of an innocent and bona fide 
purchase from a person with no title is no answer to the claim of the 

true owner. 

Thus a person buying goods from another who is not the owner 
thereof and who does not sell them with the consent or the owner 
acquires no better title to the goods than the seller himself had. 

Principles underlying the fule : The principle underlying 
Section 27 which enunciates the general rule that a person cannot 
oass a better title than he himself has. is that prima facie the rights 
of the legal owner should be protected, unless he has done some¬ 
thing to induce innocent purchasers or pledgees to believe that the 
immediate possessor is the true owner. 

Exceptions to the rule : The general rule propounded in 
Section 27 that a person cannot pass a better title to the buyer than 
he himself has. which is in the interest of trade and commerce, is 
subject to several exceptions which are provided in Sections 27 to 30 
of the Sale of Goods Act 

The exceptions to this general rule are as follows :— 

(/) Where a mercantile agent is. with the consent of the ownar 
in possession of the goods or a document of title to the 
goods, and the sale is made by him when acting in the 
ordinary course of business of a mercantile agent : provided 
that the buyer acts in good faith and has not at the time of 
the contract of sale notice that the seller has no authority 
to sell. (S. 27, proviso) 
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Illustration : A, a broker obtained some diamonds from a 
jeweller falsely making him believe that he has a customer for them. 
A pledged them to B, who was a bona fide pledges. It was proved 
that there was a custom in diamond trade that brokers could not 
pledge, still the Court held the pledge to be valid on the ground that 
the words, a mercantile agent, gave the agent a general authority 
which could not be cut down by any particular trade custom. 

(/'/) Where one of the several joint owners of goods has the sole 
possession of them by permission of the co-owners the 
property in the goods is transferred to any person who buys 
them of such joint owner in good faith and has not at the 
contract of sale notice that the seller has not authority to 
sell. (5. 28) 


Illustration : A. B and C three brothers and members of a joint 
Hindu family, own a cow in common. A is left in possession of 
the cow by B and C, and he sells in to D who is a bona fide pur¬ 
chaser. The property in the cow is transferred to D (even though 
the seller had no authority to sell). 

(///) When the seller of the goods ha* obtained possession there¬ 
of under a contract voidable under Section 19 or 19-A 
(coercion, undue influence, fraud, etc.), of the Contract 
Act 1872 . but the contract has not been rescinded at the 
time of the sale, the buyer acquires a good title to the 
goods, provided he buys them in good faith and without 
notice of the seller's defect of title. (S. 2 -) 


Illustrations : (a) Goods were sold to G & Co. through the 

fraud of their clerk. G. & Co. having no knowledge of the sale and 
the seller believing he was dealing with G & Co. The_clerk then 
pledged the goods against advances made to him. There was 
no contract and the seller could recover the value of the goods from 
the pledgee. 


tb) A trading under the name of B & Co. ordered floods from the 
plaintiffs, and having obtained delivery of them resold them to the 
defendants. There was no such firm, as B & Co., and A adopted 
the name fraudulently for the purpose of representing that he was 
doing a business The plaintiff, not having been paid for the goods, 
bought over against the defendants. The plaintiffs had made a con¬ 
tract with A. and the defendants 
goods. 


had obtained a good title to the 


(/V) 


Where a person, having sold goods, continues or is in pos¬ 
session of the goods or of the documents of title to the 
goods the delivery of the transfer by that person or by a 
mercantile agent acting for him, of the goods or documents 
of title under any sale, pledge or other disposition thereof 
to any person receiving the same in good faith and without 
notice of the previous sale shall have the same effect as if 
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the person making the delivery or transfer were expressly 
authorised by the owner of the goods to make the same. 

[S. 30{1)) 

Illustration : A seller after sale continues in possession of 
article sold. He thereafter sells it to his decree-holder who has no 
notice of the previous sale. The decree-holder acquires a good title. 

(v) Where a person, having bought or agreed to buy goods 
obtains with the consent of the seller possession of the 
goods or the documents of title to the goods, the delivery 
or transfer by that person or by a mercantile agent action for 
him. of the goods or documents of title under any sale 
pledge or other disposition thereof to any person receiving 
the same in good faith and without notice of any lien or 
other right of the original seller in respect of the goods 
shall have effect as if such lien or right did not exist. 

[S. 30 (2)] 

Illustration : A sells certain quantity of copper to B and for¬ 
wards to B a Bill of Lading endorsed in blank for the copper and Bill 
of Exchange for the price of the copper, for acceptance B who is 
insolvent does not accept the Bill of Exchange but detaches the Bill 
of Lading and transfers to C who is good faith pays the price. Held 
C obtained a good title to the copper as against A, the original 
seller. 

Q 19. Will an action lie in the following case 7 Give 
reasons 

A, who was a diamond merchant, delivered certain dia¬ 
monds to £ subject to a "sale or return" note, by which 4 re¬ 
served the right to charge any of the goods which should not 
have been returned within seven days, and the goods were to 
remain A's property until charged by him. B in the meantime 
being responsible for loss or damage, and all unsold goods 
were to be returned on demand on the same day. B sold 
some of diamonds to C for a cash and pocketed the money 
and never accounted for it to A. A sued B and C for the 
return of the diamonds or for their value. 

Ans. in the case B is an agent as he is authorised to sell the 
diamonds. He is acting within the scope of his authority when he 
sells diamonds to C. From the terms in the "sale or return" note it 
appears that no ownership passes to B or C. until the goods ate 
charged by A. But still under Section 27 (proviso) B, being an agent, 
can give a good title to C. who is a bona fide purchaser for value. 
Therefore. A has no remedy against C. 

As the diamonds have passed by sale to C, A is not entitled for 
their return. His only remedy in the given case is to sue B for their 
value. And B is bound to pay the money received by the sale of 
the diamonds to his principal A under Section 218 of the Contract 
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Q. 20. A entrusted a motor car to a mercantile agent for 
sale* stipulating that the car should not be sold below a cer¬ 
tain price. To this the agent professed to agree, but intended 
from the outset to sell the car at such price as he could 
obtain and misappropriate the proceeds. He sold it to B who 
bought in good faith, for less than the stipulated price, and 
absconded. Subsequently B sold the car to C. » sues C to 
recover the car from him. Can C resist the claim 7 

Ans. Under the proviso to Section 27 of the sale of the car by 
the mercantile agent to B is valid and the sale cannot be challenged 
by A. It is to be noted that the intention of the mercantile agent to 
defraud the principal in no way affects the purchaser B. C, who 
subsequently purchases the car from B, acquires a good title, as he 
stands in the shoes of B. Therefore. C can resist the claim of A. 


CHAPTER IV 

PERFORMANCE OF THE CONTRACT 

(Secs. 31—44) 

Q. 21. Mention the duties of a seller and a buyer. 

Ans. Duties of a seller and a buyer : It is the duty of the 
seller to deliver the goods and of the buyer to accept and pay for 
them, in accordance with the terms of contract. (S. 31). A contract 
of sale always involves reciprocal promises, the seller promising to 
deliver the goods sold and the buye r to accept and pay for them. In 
the absence of a contract to the contrary, they are to be performed 
simultaneously and each party must be willing and ready to perform 
his promise before he can call upon the other to perform his. 

Unless otherwise agreed, delivery of the goods and payment of 
the price are concurrent conditions, that is to say. the seller shall be 
ready and willing to give possession of the goods to the buyer in 
exchange for the price and the buyer shall be ready and willing to 
pay the price in exchange for possession of the goods. (S. 32). The 
conditions will be concurrent if two persons agree that the perfor¬ 
mance of their respective promises shall be simultaneous, or at least 
that each shall be ready and willing to perform his promise at the 
same time because then the performance of each promise is condi¬ 
tional on his concurrent of readiness and willingness to perform. 

Apart from any express contract, the seller of goods is not 
bound to deliver them until the buyer applies for delivery. ( S. 35). 
Thus it is the duty of the buyer to apply for delivery. The application 
for delivery must be an effective application. For example, if the 
buyer is bound to pay the price on delivery, then he must when he 
applies for delivery be ready and willing to pay the price. It is also 
necessary that the demand be made by the buyer himself or by some- 
0ne on his behalf It is the duty of the seller to deliver the goods 
. ®n the buyer applies for delivery and if the seller fails to do so he 
ls Qoilty of a breach of contract. 
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Q. 22. What is delivery of floods end how it may be 
made ? 

. . Thn tA/ord "delivery" has been 
Ans. Delivery of goods . '-Delivery means voluntary 

defined in Section 2(2) in these words . uenve'y, 

transfer of possession from one person • 

. Prwccacdnn of goods may be delivered 
Delivery how made . Possessio 9 Delivery of goods 

in several ways according to the circ h th ' 0 part j es agr e e shall 

sold may be made by doing anyth g of pult j ng t he good* in 

be treated as delivery or wh,ch *J as ^ Ders onauthorised to hold them 

the possession of the buyer or of V P - e ma( je (a) by doing 

on his behalf (S. 33). Thus del ive V v tfeated as delivery, or ( b) 
anything which the parties agrees iiha :M b t ession of the 

which has the effect of putting on his behalf. For 

buyer or of any oerson authorised to ho d them . o d# 
example, parties may agree in times or w 

“»3S 

sion of and hold them on his behalf. 

'^saxssxsr 7 “7 

. i:that when there is a change in the 
m .eg^characrer'’without any visible change in the actual 
and visible custody. 

n ii What do you understand by Symbolic delivery end 
Constructive delivery ? 

Ans Symbolic delivery: It is a kind of delivery where 
«rtuaf physical deliveiy is not possible but the effect of the delivery 
hem Dut the buyer in possession of the goods. For example, 
th«rase P of hay-stack in a meadow—property which is incapable 
,r ! "® nua | delivery—law will not insist upon manual transfer of the 
° ds Delivery can be made by attornment of symbolic delivery. 
A°aVin tho case of a godown having specified goods, delivery can 
h made only by handing over the key of the godown which is being 
i ked up. It gives the purchaser actual control of the place where 
aoods are and thus the goods themselves are transferred. Thus 
svmoblic delivery has the effect of transferring the ownership from 
the seller to the buyer even though manual delivery has not taken 
place Actual possession is not delivered but legal character in tha 
ownership is changed. 

Constructive delivery : In constructive delivery there is also 
no change in actual or visible custody but there is a change in lag 9 ' 
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character of the goods. The difference here is that in cases of con¬ 
structive delivery, there is a formal acknowledgment by the person 
who is in actual possession of the goods that he holds the goods on 
behalf of and at the disposal of another. The delivery of documents 
of title is a well-known instance of constructive liability. 

Attornment may happen in one of the following three ways:— 

(/) A seller in possession of the thing sold may assent to hold 
it solely on the buyer's account, for instance, as the bailee. 
But the assent must be proved. It will not be presumed. 

(//) Where the buyer is already in possession of the goods de¬ 
livery take place if the seller agrees to the buyer holding 
the goods as owner. Thus in the case of a pledge, if the 
pledgee is already in possession, the contract of pledge is 
itself constructive delivery. 

(///) Where the goods are in possession of a third party as bailee 
for the seller, possession is usually given by a direction to 
such third party requiring him to deliver them to. or to hold 
them on account of. the buyer, followed either by actual 
delivery to the buyer or by some acknowledgment on the 
part of the third party that he holds the goods for the buyer. 
Form of direction or acknowledgment is immaterial. It is, 
however, necessary that there must be concurrence of all the 
three parties, otherwise there would be no delivery. The 
goods must also be ascertained before there can be any 
delivery by attornment. 

Delivery should have tha effect of putting the buyer in posses¬ 
sion. 

Q 24. Explain and illustrate tha effect of part delivery 
of goods in a contract of sale. 

Ans. A delivery of a part of goods, in progress of the delivery 
of the whole has the same effect, for the purpose of passing the 
property in such goods, as a delivery of the whole, but a delivery of 
part of the goods, with an intention of severing it from the whole, 
does not operate as a delivery of the remainder. (S. 34). 

This section provides that a partial delivery "in progress of the 
delivery of the whole" has the effect of passing the property of the 
whole It is a question of fact to be determined by the circum¬ 
stances of each case whether delivery of the part is to be taken as 
an inchoate delivery of the whole, or whether there is an intention 
to sever the part delivered from the rest. 

Illustrations (1) : A ship arrives in a harbour laden with a cargo 
consigned to A. tne buyer of the cargo. The captain begins to dis¬ 
charge it. and delivers over part of the goods to A in progress of tne 
delivery of the whole. This is a delivery of the cargo to A for me 
purpose of passing the property in the cargo. 
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(2) A sells to B a stack of firewood, to be paid for by B on 
delivery. After the sale, B applies for and obtains from A leave to 
take away some of the firewood. This has not the legal effect of a 
delivery of the whole. 

Q. 25. What ara the rights and liabilitias of a buyer of 
goods in case of— 

(1) Short delivery ; (2) delivery in excess of contract 
quantity ; (3) delivery of Contractual goods together with 
other ; (4) delivery of goods of inferior quality ? 

Ans. Section 37 of the Sale of Goods Act subject to any cases 
of trade, special arrangement or course of dealing between the 
parties, mentioned in the following remedies in case of delivery of 
wrong quantity of goods contracted to be sold : 

(1) Short delivery: Where the seller delivers to the buyer 
quantity of goods less than he contracted to sell, the buyer may 
reject them, but if the buyer accepts the goods so delivered he shall 
pay for them at the contract rate. 

(2) Delivery in excess of contract quantity : Where the 
seller delivers to the buyer a quantity of goods larger than he con¬ 
tracted to sell, the buyer may accept the goods included in the 
contract and reject the rest, or he may reject the whole. If the buyer 
accept the whole or the goods so delivered, he shall pay for them at 
the contract rate. 

(3) Delivery of Contractual goods together with others ; 

Where the seller delivers to the buyer the goods he contracted to sell 
mixed with goods of a different description Jiot included in the con- 
tract, the buyer may accept the goods which are in accordance with 
the contract and reject the rest, or may reject the whole. 

(4) Delivery of goods of inferior quality : When the goods 
are ordered of the same description as ordered but of inferior quality, 
there is no mixture as contemplated by Section 37(3) and the Lowar 
Court reject those only which of inferior quality. He can either 
accept or reject all the goods. 

Q. 26. Write note on F. o. b. & C. I. f. contracts. 

Ans. (1) F. o. b. : Section 39 applies to f. o. b. contracts. It 
doss not apply to a c. i. f. contract for the insurance in the case of 
such a contract is to be effected by the seller and it is specified in 
the contract itself. 

The word "f.o b." means free on board a ship. Under such a 
contract the buyer must name a ship upon which the goods are to be 
delivered. The salient feature of the contract is that the seller must 
safely put the goods on board the ship named by the buyer and give 
possession of the goods to the ship. Thereafter the risk of the 
buyer of the goods begins to run. 

A. in Karachi, orders goods of B. a merchant ol London- 
The contract contains a stipulation that B ahall deliver th* 
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®°?k S * o°i!L .lu at S -' l ,re0 on board ” The meaning of these words 
is that B. t e seller, is to put the goods on board at his own ex¬ 
pense. Immediately the goods are put on board, the property and 
the risk pass to the buyer. The goods are at the buyer's risk and he is 

responsible for the freight and subsequent charges including insur¬ 
ance. But the seller has in such a case to give such notice to the 
buyer as may enable the buyer to insure. If the seller fails to do so. 
the goods are deemed to be at his risk during the transit, unless the 
buyer has information from other sources about the shipment so as 
to enable him to insure the goods. 


(2) C. i. f. contract : A contract on c i.f. terms means a con¬ 
tract at a price to cover cost, insurance and freight. In the absence 
of any special provision to the contrary, the seller is bound under 
such a contract to do the following things : 

Firstly, to make out an invoice of the goods sold : [the invoice 
shows the cost of the goods]. 

Secondly, to ship at the port of shipment goods of the descrip¬ 
tion contained in the contract. If the goods shipped do not corres¬ 
pond with the contract description there is a breach of the contract 
when the goods are shipped. 

Thirdly, to procure a contract of affreightment (bill of lading) 
under which the goods will by delivered at the destination named in 
the contract : (the bill of lading shows inter alia the date of ship¬ 
ment and freight). The contract of affreightment must cover the 
whole transit; a through bill of lading from an intermediate port is 
insufficient. 


Fourthly, to arrange fo a insurance upon the terms current in the 
trade which will be available for the benefit of the buyer if the goods 
are not covered by an effective policy, there is a breach of the con¬ 
tract even if the goods arrive safely. 

Fifthly, with all reasonable despatch to send forward and tender 
to the buyer these shipping documents, namely, the invoice, bill of 
lading and policy of insurance, so that the buyer may know what 
freight he has to pay, and obtain delivery of the goods if they arrive, 
or recover for their loss if they are lost on the voyage. 

If the seller does not tender the documents within a reasonable 
time, that may amount to a breach of contract. If no place is named 
in the contract for the tender of the documents, they must prima 
facia be tendered at the residence or place of business of the buyer. 

A c.i.f. contract is not a mere sale of documents, though the 
buyer has to pay against delivery of documents. It is a sale of 
goods, though they are deliverable by means of documents ; in other 
words, delivery of document is symbolical of delivery of the goods. 

Q 27. On whom does the risk fall where the goods are 
delivered at a distant placa 7 
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Ans. Risk where goods are delivered at a distance place : 
Where the seller of goods agrees to deliver them at his own risk at 
a place other than that where they are when sold, the buyer shall, 
nevertheless, unless otherwise agreed, take any risk of deterioration 
in the goods necessarily incident to the course of transit. (S. 40). 

Even in cases where a seller undertakes to do I i ver goods at a 
particular place at his own risk, it is the buyer who takes the risk 
of deterioration in the goods necessarily consequent upon the trans¬ 
mission ; but the risk for any unusual or extraordinary deterioration 
is to be borne in such cases by the seller. 

The principle is thus stated : "A manufacturer, who contracts 
to deliver manufactured article at a distant place, must stand the 
risk of any extraordinary or unusual deterioration, but we think that 
the vendee is bound to accept the article if only deteriorated to the 
extent that it is necessarily subject to in its course of transit from 
one place to the other." 

Illustration : A agrees to sell hoop iron to B to be sent from 
port X to port Y. The iron is clean and bright when it is des¬ 
patched. but it is rusted to certain extent before it reaches port Y. 
The rusting is no more than what would necessarily occur in the 
course of transit. The seller is not responsible if the iron becomes 
unmerchantable to that extent. 

Q. 28. When is a buyer deemed to have accepted the 
goods 7 

Ans. Acceptance : The buyer is deemed to have accepteo 
the qoods when he intimates to the seller that he has accepted them, 
or when the goods have been delivered to him and he does any act 
in relation to them which is inconsistent with the ownership of the 
seller, or when after the lapse of a reasonable time, he retains the 
aoods without intimating to the seller that he has rejected them. 
y (Sec. 42) 

Thus, the buyer shall be deemed to have accepted the goods in 
the following cases, viz. : 

(/) When he informs the seller that he has accepted them ; or 

tjf) when goods have been delivered to a buyer and he does 
any act in relation to them which is inconsistent with the 
ownership of the seller. In other words when the buyer 
deals with the goods as if the seller has ceas9d to be their 
owner ; or 

(///) When the buyer retains the goods beyond a reasonable time 
without intimation of rejection. 

The buyer is bound to accept the goods it they are in accordance 
with the terms of contiact. He must, however, have a reasonable 
opportunity of examining the goods, if he has not examined them be* 
lore, ascertain if they are in conformity with the contract. If there 
no breach of contract on the part of the seller, the buyer must accep ( 
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them. But if there is any, the buyer is not bound to accept them 
He may, however, waive the breach of condition and accept the 
goods and may claim compensation for the branch. 


t . # 1 aV ' ^ 7 ever ' be noted thal n is manifest from this section 
? reter V ,on of goods is not enough to constitute 
acceptance unless such retention is continued for a reasonable time 
without the fact of rejection being communicated to the seller. 
Where only 4 days had elapsed between the receipt of goods and the 
i mg of the suit for amount paid and damages, it was hald that it 
cannot be said that there has been an acceptance of The goods. 


Illustration : Defendants purchased from the plaintiff Konda 
(rice bran). The goods arrived in Karachi in a country craft and were 
unloaded at Port Qasim. The defendants’ marks were put on the 
bags and the bags were removed to the docks for shipping them to a 
foreign port. Thereafter, the defendants' servant found that the goods 
were of a different description and the defendants gave notice to the 
plaintiff that the goods were rejected. It was held that the defen¬ 
dants could not reject the goods as a breach of condition, because, 
they, by having put their marks on the bags and carted them to the 
docks for shipment, had accepted them. 


Q 29. What are the liabilities of the buyer for neglect¬ 
ing or refusing delivery of goods ? 

Ans. (1) When the seller is ready and willing to deliver the 
goods and requests the buyer to take delivery, and the buyer does 
not within a reasonable time after such request take delivery of the 
goods, he is liable to the seller for any loss occasioned by his 
neglect or refusal to take delivery, and alsd*Tor a reasonable charge 
for the care and custody of the goods. 

(2) The above rule shall not affect the rights of the sellar where 
the neglect or refusal of the buyer to take delivery amounts to a 
repudiation of the contract. (S. 44 ). 


CHAPTER V 

RIGHTS OF UNPAID SELLER AGAINST 
THE GOODS 

(Sacs. 45—54) 

Q. 30. Whan ia a sailor of goods daamad to ba an unpaid 

wVII9v f 

Ann. Unpaid sailor defined : The sailer of goods is deemed 
Act an ’ ,unpajd 88,,er " within the moaning of the Sale of Goods 

(/) when the whole of price has not been paid or tendered ; 

(H) when a bill of exchange or other negot** K le instrument has 
been received as conditional payment and the condition on 
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which it was received has not been fulfilled by reason of 
the dishonour of the instrument or otherwise. [Sec. 45(7/] 


It is an essential condition of the definition that the seller should, 
besides being unpaid, have an immediate right of action for the price, 
which must be due. The seller is deemed unpaid even if a buyer 
has a right of set-off. 

A seller is not unpaid, if the buyer has tendered the price and 
the seller has refused to accept the same. 

Sub-section (2) of Section 45 gives a wider meaning to the term 
^ "seller" and it includes any person who is in the position of a seller, 
as for instance, an agent of the seller to whom the bill of lading has 
been endorsed, or a consignor or agent who has himself paid or is 
directly responsible for the price Thus an arbitrator may also be 
regarded as an ordinary seller and entitled to a lien on the award. 


/ Q. 31. What are the rights of an unpaid seller against 
the goods ? 

A ns. Rights of Unpaid sailer: The rights of an unpaid 
seller have been declared in Sec. 46 of the Sale of Goods Act. 

When the property in the goods has passed to the buyer, he has, 
by implication of law, the following rights:— 

(/) a lien on the goods, for the price while he is in possession 
oflhsm ; 

(//) in case of the in so lvency of the buyer, right of stopping 
the goods in transit after he has parted with the possession 
of them ; 

(/'//) s right of re-sale, which implies that he is in possession. 

When the property in goods hes not passed to the buyer, the 
unpaid sailer has. in addition to his othar ramediea, a right of 
withholding delivery similar to and co-extensive with his rights of 
lien end stoppege in transit where the property has passed to the 
buyer. 

r 

These rights of the seller are not dependant in any way on any 
implied agreement between the parties but are incidents attached by 
lew to the contract of sale, and can only ba exercised by a seller or 
a parson in the position of a sellar. These implications of law may. 
howsvsr, be negative under Section 62 of the Act. 

Thus these rights art first to hold the goods as security for the 
price before he hes parted with possession, secondly to stop the 
goods as against an insolvent buyer while the goods are in transit, 
and lastly in circumstances to sell the goods. The first of these 
r'ghts it called lien, the second is the right to stop in transit and the 
third Is the right ol resale. In addition to these rights, the unpaid 
••her hst • right of withholding the delivery of good! where the 
property In the gooda has not passsd to the buyer. 
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^ do vou understand by unpaid sailer's lien 7 

—AfriP**** Hen : Before we come to unpaid seller's 

"!JM! * "~ ess ? rv ,0 understand aa to what does "lien" mean. A 
? Pf , era ma y be 0 ef <nad to be a right of retaining property 
H"! 1 ? n J“ fl ! o the P® r *on retaining it has been satisfied. The 

J? 52SS P K oses t T . hat tha 'Property in the goods has passed. A per¬ 
son cannot have lien on his own goods. 


«#ikJIl?r irC, i. msta I K:e8 wb ‘ cb an unpaid seller may exercise his 
aEL* ’J*" ha * e b< ? n de *cf«bed in Sec. 47(1). Subject to the pro- 
«# # !S n * °: f unpaid seller of goods who is in possession 

o them is entitled to retain possession of them until payment or 
tender of price in the following cases, namely : 


(1) No stipulation as to cradit: Where goods are sold, and 
nothing is said as to the time of delivery or the time of 
payment, the seller is entitled to retain possession until the 
price is paid, although the property In the goods may have 
passed to the buyer. 


(2) Sale on cradit: A sale on credit operates as a waiver of 
the lien duing the currency of the credit. But if the goods 
are left in the seller's possession till the credit has expired, 
the lien revives even if the buyer is not insolvent. A sells 
to B's quantity, of sugar in A's warehouse. It is agreed that 
three months cradit shall be given. B allows the sugar to 
remain in A's possesssion till the expiry of the three months, 
and then does not pay for them. A may retain the goods 
for the price. 


(3) Insolvency of buyer : if the buyer becomes insolvent be¬ 
fore tt puce is paid, and the seller is in possession of the 
goods, he is entitled to retain possession even if the goods 
are sold on credit and the term of credit has not expired. A 
sells to B a quantity of sugar in A's warehouse. It is agreed 
that three months’ credit shall be given. B allows the sugar 
to remain in A's warehouse. Before the expiry of the three 
months B becomes insolvent. A may retain the goods for 
the price. 


H/uttrations : On the 1st January, 1981, A sells to B certain 
goods in A's warehouse, end receives, from B a bill payable on 
1st March, 1981. The goods are kept at B's request in A's 
warehouse, and B pays rent for it. B'deals with the goods 
as his own, and sells peit of them which are delivered to the sub¬ 
buyer. B then becomes insolverg. and the bill is subsequently dis¬ 
honoured. A is entitled to exercise his lien in respect of the goods 
which remain in his god own. 

All these circumstances show that a right of lien is exerciseablr 
when the price is due and remains unpaid. 
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Q 33. State briefly the different right* and remedies 

open to an unpaid seller of good* —(1) when om" 

the goods has passed to the buyer ; and (2) whe P 

party in the goods has not passed to the buyer. 

Ana (It Rights of an unpaid seller when th* P r °P e ^Y 
has passed to the buyer : Subject to the Provis.ons of this Act 

and of an V law for the time being in fo ' ce , "“'""^' ^ "he^unpiid 

property in tho goods may have passed t _ 

seller ol goods, as such, has by implication ol la 

(/) a lien on the goods for the price while he is in possession 
of them ; 

lil) in case of the insolvency of the buyer a right o« e«oPPmg 
‘ ’ ,he goods in transit alter he has parted with the possession 

of them ; 

(///) a right of re-sale as limited by the Act. 

Ridhtof an unpaid seller, in addition to his other 
(2) R, 0 h * oT *1" nr0 D«rtv hes not passed : Where the pro¬ 
remedies. whe Ppassed to the buyer, the unpaid seller has, 

perty m goods has not p tne y withholding delivery 

i^r'^^^i^Mien and stoppage in 

transit where the property has passed to the buyer. 

o 34, In wh.tc.se. has *n unpaid teller •> •«*"' ° p ,h * 
T' 7 Would his lien be destroyed if he makes part 

delivery of th”good* ? Wh.n do*e the lien come to *n and ? 

ii «Aiii»r's lian ovar tha goods sold : An unpaid 

ii ^ofoood" who is in possession of them Is entitled to retain 
86 *!iss f ion of them and has a lian over them until payment or tender 
o? Dries in the following cases : 

(,) where the goods have been sold without any stipulation to 
credit ; 

(р) whs?# tha goods have bean sold on credit but the term or 
' credit has expired ; 

(с) where the buyer becomes insolvent. (Sec. 47) 

Illustration : A was the owner of specific goods Hying in N's 
warehouse and held by N on A's account. A sold those goods to o 
d took from B a bill of exchange lor the price and handed B a de¬ 
ll" order addresaed to N. B resold the goods to C and gava C « 
v.iiw,rv or der ( but before C could obtain possession of the goods o 
K 4 *came .nsolveni. Discuss the rights of A and C. Here. A m*V 
exercise his right of lien and re sell the goods. C should sue B f° r 

damages- 

part-delivery : Where an unpaid sellar has mada part-deliver 
of the goods, he may exercise his right of lien on the remained- 
unless such part delivery has been mads under such circumstan^L 
to show an agreement io waive the lian. [Sac. 4C ’ 
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Thus the unpaid seller's lien is not lost by reason of the seller 
making a part*delivery, unless such part-delivery is tantamount to a 
waiver of the lien. Where the circumstances under which delivery 
of part of the goods is made are such as to raise an inference that the 
sailer agrees to waive his right of lien, such part-delivery may destroy 
the lien in the rest of the goods and in those goods which remain 
undelivered. 

Part delivery under instalment contract : Where the goods 
are deliverable by instalments which are to be separately paid for, 
the seller cannot retain the instalments paid for by reason of the 
non-payment of the price of the residue of the goods, though he may, 
on the buyer's insolvency, retain any instalment unpaid for till he is 
paid the price of that and of any other instalment previously deliver¬ 
ed, as his lien revives by implication of law. 

Illustration : A agrees to sell goods to B by five-monthly 
instalments, payment to be made by cash in fourteen days from the 
date of each delivery. The first three instalments are delivered and 
paid for. The fourth instalment is delivered but not paid for. B 
then becomes insolvent. A is entitled to retain the fifth instalment 
till he has be?n paid for both the fourth and the fifth instalments. 
Suppose the third instalment was paid for but not delivered, can 
A retain that instalment ? No, he must deliver it, though B is in¬ 
solvent. 

Termination of lien : An unpaid seller loses his lien on the 
goods in the following cases : 

(/) when he delivers the goods to the carrier or other bailee for 
the purpose of transmission to the buyer without reserving 
the right of disposal of the goods ; 

(//) when the buyer or his agent lawfully obtains possession of 
the goods ; 

(///) by waiver of the lien, either expressly or by implication. 

The unpaid seller of goods, however, does not lose the lien by 
reason only that he has obtained a decree for the price of the goods! 

(Sec. 49) 

The right of lien for unpaid purchase money subsists only so 
long as the seller has the possession of the goods. Once the seller 
delivers possession ol the goods to the buyer, the lien disappears. 
Also, when the contract is fully performed and when the goods are 
handed back, the lien Is ended. 

Q. 35 Writ* a note on the cases where the lien it lost 
by the waiver. 

Ans. Waiver : Where the lien is lost by waiver, the lien 
may be waived expressly or by implication. 
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Where the contract of sale provides in express terms that the 
teller shall not be entitled to retain possession until payment of the 
price, the case is one of express waiver. 

Implied waiver : The lien is waived by implication 

(/) when goods have been sold on credit, during the currency 
of the credit; but the lien revives of the expiry of the 
credit; 

(//) when the seller takes a bill for the price payable at a future 
day. during the currency of the bill; but the lien revives if 
the bill is dishonoured ; 

{iff) if the seller assents to a sub-sale ; 

(fy) if the seller parts with the documents of title so as to ex¬ 
clude his title by estoppel under the provisions of Section 
27 above ; and 

(v) if the seller wrongfully refuses to deliver the goods, such a 
refusal being a repudiation of the contract. 

Q. 36. Write a short note on a seller's Right to stop goods- 
kt-transit. 

Ans. Stoppage of tr a n s it : An unpaid seller has a right of 
stoppage of the goods-in-transit when the seUer has parted with the 
possession of the goods and the buyer has become insolvent. Sec. 
50 of the Sale of Goods Act which deals with the right of stoppage- 
in-transit says that when the buyer of goods has become insolvent, 
the unpaid seller who had parted with the possession of the goods 
has the right of stopping them in transit. In other words, he may 
resume possession of the goods as long as they are in-transit and 
may retain them until payment or tender of the price. 

Right of stoppage in transit can be exercised jonly when the 
following conditions are satisfied * 

(/) the seller is unpaid ; 

(if) the buyer must be insolvent; 

(///) the property must have passed ; 

(/V) the seller must have parted with the possession of the 
goods; and 

(5) the buyer must not have acquired it. 

Right of stoppage-in-transit takes place only where the goods 
have become the property of the buyer and tivat right can be exer¬ 
cised only by a seller or a person Tft a position analogous to that of 
a seller. It is a right against the goods themselves. It is an equit¬ 
able right arising from the insolvency of the buyer. 

Right of stoppage-in-transit is both legal and statutory, and is 
a common law right from law merchant. This right is available only 
•o long as the goods are in transit. It stops just short of deliver/ 
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of Jh«4>oodft lathe buyer. It is enough for the valid exerc 
this right that the buyer become* intolvent before the end of ectuai 
transit. It is not necessary that the buyer ,must be insolvent at t 
very moment of the stoppage. 

The right of the unpaid seller to stop the good* while they are in 
trensit until he is paid off is available against the buyer who has 
become insolvent and against his representative-in- interest. 

Duration of trensit: Right of stoppage-in-transit continues 
so long goods are in possession of carrier or other bailee for trans¬ 
mission in his capacity as such to buyer and are made deliverable 

to him. 

The duration of transit is as follows 


</) 


<//) 


<///) 


Goods are deemed to be in course of transit from the time 
when they are delivered to a carrier or other bailee for The 
purpose of transmission to the buyer, until the buyer or his 
agent In that behalf takes delivery of them from such carrier 
or other bailee. 

If the buyer or his agent in that behalf obtains delivery of 
the goods before their arrival at the appointed designation, 
the transit is at an end. 

If after the arrival of the goods at the appointed designs- 

tion. the ceiriet or other bailee ecknowleJgy 
agent that he holds the goods on his behalf and continues 
^possession of them as bailee for the buyer or l^a agent, 
the transit is at end and it is immaterial thata further dean 
nation for the goods may have been indicated by the buyer. 

If the goods are rejected by the buyer and the earner or 
other bailee continues in possession of them, the transrt is 
not deemed to be at an end even if the seller has refused to 

receive them back. 

Wlven goods are delivered to a ship chartered by the buvy» 
it is a question depending on the circumstances of the 
particular case, whether they are in the possession of the 
master as a carrier or as agent of the buyer. 

(vl) Where the cerrier or other bailee wrongfully 

deliver the goods to the buyer or his agent in that behalf, 
the transit Is deemed to be at an end. 

(vii) Where part-delivery of the goods has been made to the 
( ) buyer or his agent in that behalf, the remainder of the 

goods may be stopped in transit, unless such P^-del.very 
has been given in such circumstances as to show •" 
ment to give up possession of the whole of the gopd*.^ 5/) 

III attrition : B a merchant of London, orders 90 ^**}** ° 0 f 
cotton to A. a merchant at Karachi. B sends h s 


w 


O') 
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Karachi for the cotton. The transit is at an end when the cotton is 
delivered on board the ship. 

Stoppage-in-transit how effected : ( 1 ) The unpaid seller 
may exercise his right of stoppage-in-transit either by taking actual 
possession of the goods, or by giving notice of his claim to the 
carrier or other bailee in whose possession the goods are. Such 
notice may be given either to the person in actual possession of the 
goods or to his principal. In the latter case, the notice to be 
effectual shall be given at such time and in such circumstances 
that the principal, by the exercise of reasonable diligence, may 
communicate to his servant or agent in time to prevent a delivery 
to the buyer. 

(2) When notice of stoppage-in-transit is given by the seller to 
the carrier or other bailee in possession of the goods, he shall re¬ 
deliver the goods to. or according to the directions of, the sellar. 
The expenses of such re-delivery shall be borne by the seller. 

(S. 52) 

In short, stoppage-in-traniit may be effected by two ways ; 

(/) actual possession of the goods by unpaid seller; and 

(/'/) notice by him of his claim by the carrier or other bailee in 
whose possession the goods are. 

Notice must be effectual before it can amount to stoppage-in¬ 
transit. 

Q. 37. A living at Sukkur purchases some goods from a 
firm at Larkana dealing in general merchandise. A agrees to 
pay the price of the goods at the destination. Before the 
aoods were delivered to A. B is declared to be insolvent. The 
Larkana merchant seeks to stop the carrier from his delivery. 

Is B giving the merchant at Larakana entitled to do so ? 

Ans. Yes. The unpaid seller may exercise by right of the 
goods-in-transit by giving notice to the carrier under Section 62 of 
the Act. But the transit is at an end as soon as A or his agent 
takes delivery of the goods. 

Q. 38. Can the seller's lien be exercised against a sub¬ 
sequent buyer ? 

Ans Effect of sub-sale or pledge by buyer : A seller can 

exercise his right of lien aven against a person to whom the buyer 

may have sold the goods. The unpaid seller s right of lien or 
stoppage-in-transit is not affected by any sale or other disposition 
of the goods which the buyer may have made. But this right will 
be defeated if the seller has assented to the subsequent sale by the 
I^uy 0 f a assent by the seller to a sub-sale or pledge is a renuncia¬ 
tion of the seller's right of lien or stoppage in-transit as against the 
sub-buyer or pledgee and so it is unreasonable to hold that a sailer 
should, after such assent, be able by a subsequent stoppage to 
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resume a lien which he had parted^ with absolutely. A sub-pur¬ 
chaser cannot be in a better position than that of the purchaser 
himself unless there is assent or estoppel on the part of the seller. 

This rule laid down in Section 53 of the Act is, however, 
subject to a proviso given below and must be read along with it. 
The proviso says :— 


Where a document of the title to goods has been issued or 
lawfully transferred to any person as buyer or owner of the goods 
end that person transfers the document to a person who takes the 
documents in good faith and for consideration, then, if such last- 
mentioned transfer was by way of sale, the unpaid seller's right of 
lien or stoppage-in-transit is defeated, and. if such last-mentioned 
transfer was by way of pledge or other disposition for value, the 
unpaid seller's right of lien or stoppage-in-transit can only be exer¬ 
cised subject to the rights of the transferee." 

Thus where the documents of title have been lawfully issued 
or lawfully transferred to a third person as buyer or owner of the 
goods, the seller must either pay the mortgagee or the pledgee the 
amount secured by mortgage or pledge before he can exercise his 
lien or stop all property which remains in the buyer or content 
himself with receiving any surplus realised by the sale of goods over 
the amount so secured. 

It will thus be seen that under Section 53, the seller s right is 
defeated against the transferor who takes in good faith and for 
consideration. 


Illustration : A sells and consigns certain goods to B, and 
sends him the bill of lading. A being still unpaid. B becomes 
insolvent, and. while the goods are in transit, assigns the biJ of 
fading for cash to C. who is not aware of B's insolvency. A cannot 
stop the goods-in-transit. 

Sub-section (2) of Section 53 introduces a right of marshalling 
by and unpaid seller in cases of pledge of other securities a ong 
with documents of title by the buyer. It says that w ere t e 
transfer is by way of pledge, the unpaid seller may requite e 
pledgee to have the amount secured by the pledge satisfied in the 
first instance, as far as possible, out of any other goo s o» n **®J* ri '•* 

lowald® M*is| r ymg O h(s°clalm a b.| , of. n> P'OC®* ,<: l' n 0 s K.ln»« «<• 9«od. 

of the unpaid seller. 

(.) A sells and consiflns c.r.ein 0 OOds 'o B A be ina still 
unpaid. B becomes insolvent ahd while be Ijoods are still 
.n transit assians the bill of lading for cash to L, 
know, the. B ,s insolvent. The assignment n 0 . Using 
good faith. A may still stop the goods-in-transit. 


who 
in 
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( b ) A sells and consigns goods to B of the value of 1 2.000 
rupees. B assigns a bill of lading for these goods to C # 
to secure a specific advance of 5,000 rupees made to him 
upon the bill of lading by C. B becomes insolvent, being 
indebted to C to the amount of 9,000 rupees including the 
5,000 rupees. A is not entitled to stop the goods except 
on payment or tender to C of 5,000 rupees. He is not 
bound to pay or tender the balance of 4.000 rupees. 

Q. 39. Is a sale rescinded by an unpaid seller's exercise 
of his lien or stoppage-in-transit 7 

Ans. Sale not generally rescinded by lien or stoppage-in¬ 
transit : Section 54 which deals with the right of re-sale of an 
unpaid seller says that a contract of sale is not rescinded by the 
mere exercise by an unpaid seller of his right of lien or stoppage- 
in-transit. 

This section embodies the following principles :— 

(1) Before the seller exercises his right of re-sale, he should 
give notice to the buyer of his intention to. 

(2) In default of such a notice, the seller should have no right 
to claim damages for loss or re-sale from the buyer and 
should be under an obligation to pay over the profits, if 
any, arising from the re-sale to the purchaser. 

(3) Whether or not the requisite notice is given, the purchaser 
from a seller should get an absolute and clear title. 

Section 54 reads as below 

"(1) Subject to the provisions of this section, a contract of safe 
is not rescinded by the mere exercise by an unpaid seller of 
his right of lien or stoppage-in-transit. 

(2) Where the goods are of a perishable nature, or where the 
unpaid seller who has exercised his right of lien or stoppage- 
in-transit gives notice to the buyer of his intention to sell, 
the unpaid seller may, if the buyer does not within a reason¬ 
able time pay or tender the price, re-sell the goods within 
a reasonable time and recover from the original buyer 
damages for any loss occasioned by his breach of contract, 
but the buyer shall not be entitled to any profit which may 
occur on the re-sale. If such notice is not given, the 
unpaid seller shall not be entitled to recover such damages 
and the buyer shall be entitled to the benefit, if any, on the 
re-sale. 

(3) Where an unpaid seller who has exercised his right of lien 
or stoppage-in-transit re-sells the goods, the buyer acquires 
a good title thereto as against the original buyer, notwith¬ 
standing that no notice of the re-sale has been given to the 
original buyer. 
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(4) Where the seller expressly, reserves a right of re-sale in 
case the buyer should make default, and, on the buyer 
making default, re-sells the goods, the original contract of 
sale is thereby rescinded, but without prejudice to any claim 
which the seller may have for damages." 

It will thus be seen from this provision that a contract of sale 
is not rescinded even if the unpaid seller has exercised his lien or 
right of stoppage-in-transit. Even the buyer's insolvency does not 
per se operate as a rescission of the contract nor does any default 
in payment of the price at the due date but where the seller expressly 
reserves a right of re-sale in case the buyer should make default, 
and on the buyer making default, re-sells the goods, the original 
contract is rescinded. Rescission of the original contract in such 
a case is also without prejudice to any claim which the seller may 
have for damages. As such, rescission is not complete and total 
annulment of the contract. When the original contract is rescinded 
in the circumstances given under Section 54(4), the parties are 
not placed in tha same position bs if they had never entered into any 
contract. 


CHAPTER VI 

SUITS FOR BREACH OF THE CONTRACT 

{Secs. 55—67) 

Q. 40. What ara tha various remedies open to the parties 
to a contract for the sale of goods in tha case of breach of 
the same ? 

Ana. Remadies opan to the Parties : In case of a breech 
of contract of sale, the following are the remedies open to the 
parties 

(1) Suit for the price : Where under a contract of sale the 
property in the goods has passed to the buyer and the buyer 
wrongfully neglects or refuses to pay for the goods according to 
the terms of the contract, tha seller may sue him for tha price of 
the goods. 

Where the price is payable on a certain day irrespective of 
delivery and the buyer wrongfully neglects or refuses to pay such 
P'iCQ. the seller may sue him for the price although the property 
in the goods has not passed and the goods have not been 
appropriated. 

Non-aooaptanee— Suit for damagaa : Where the buyer 
onglully neglects or refuses to accept and pay for the goods the 
•aiier may sue him for damages for non-acceptance. 
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(3) Non delivery—Suit for damages : Where the seller 
wrongfully neglects or refuses to deliver the goods to the buyer, the 
buyer may su9 the se ier for damages for non-delivery. 

(4) Application for specific performance : Where there is 
a breach of contract to deliver specific or ascertained goods the 
plaintiff may apply for specific performance of the contract and the 
Court may. on such application by its decree direct that the contract 
shall be performed specifically, without giving the defendant the 
option of retaining the goods on payment of damages. The decree 
may be unconditional, or upon such terms and conditions as to 
damages, payment of the price or otherwise, as the Court may deem 
just. The plaintiff may make such application at any time before 
the decree. 

Q. 41. (1) Explain and illustrate anticipatory breach of 
contract. 

( 2 ) State the circumstances which determine the dura¬ 
tion of the transit of goods. 

Ans. (1) Anticipatory breach of contract: Where either 
party to a contract of sale repudiates the contract before the date of 
delivery, it is known as anticipatory breach. In other words, the 
seller expresses or manifests his intention not to be bound by his 
promise to perform his part of the contract when the time of perfor¬ 
mance arrives. In such a case the buyer may — 

(/) at once treat tha contract as rescinded and sue for damages 
for breach of the contract, or 

(//) treat the contract as subsisting and wait till the date of 
delivery, and then hold the seller responsible for all the 
consequences of non-performance. If the buyer keeps the 
contract alive, he does so not only for his benefit but also 
for the benefit of the seller. 

Illustration : A contracts with 6 on 1st January to supply 
100 maunds of sugar on 1st March. On 1st February A writes to 
B that he is not going to deliver the sugar. B may at once treat the 
contract as rescinded and sue for damages without waiting till 1st 
March or he may wait till 1st March and then, if A does not deliver, 
treat the contract as rescinded. 

Goods are deemed to be in course of transit from the time 
when they are delivered to a carrier or other bailee for the purpose 
of transmission to the buyer, until the buyer, or hi9 agent in that 
behalf takes delivery ol them from such carrier or other bailee. 

(2) Circumstances which determine the duration of the 
transit of good : The following are the circumstances which 
determine the duration of the transit of goods ;— 

(i) Where the buyer or his agent in that behalf obtains delivery 
of the goods before their arrival at the appointed 
destination. 
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{if) When, after the arrival of the goods at the appointed 
destination the carrier or other bailee acknowledges to the 
buyer or his agent that he holds the goods on his behalf 
and continues possession of them as bailee for the buyer 
or his agent. It is immaterial that a further destination for 
the goods may have been indicated by th* buyer, 

(///) Where the carrier or other bailee wrongfully refuses 
to deliver the goods to the buyer or his agent in that 
behalf. 

(/V) Where the goods are delivered to a ship chartered by the 
buyer and are in the possession of the master as agent of 
the buyer. 

Q. 42. A delivere goods to B, a merchant at Rohri, on 
condition that the property will remain his property till he 
ie paid th*price. B sells them to C, a merchant at Karachi, 
without paying A for them. C buys them in good faith. A 
brings a suit to recover the gooda from C. Can A enforce 
the eame ? 


Ana. Yes. It is immaterial for C. whether he buys the 
goods with or without notice of A's title. In either case A can 
recover the goods on their value from C. Moreover the case is 
covered as one of the exceptions to Section 27. 


Q. 43. Discuss the rights and liabilities of a seller and' 
a buyer of goods under a contract of sale for its breach. 


Ans. Rights of a seller or liabilities of a buyer : Where 
the property in goods have passed to the buyer, the seller can 
always sue for the price whether the goods are in possession of 
the seller or buyer. Whore the seller remains unpaid and the 
whole or part of the price has not been paid by the buyer, the seller 
has three rights, namely 


(1) the right to retain possession of the goods ; 

(2) the right to stop the goods*in*transit ; and 

(3) the right to re-sell the goods. (See S 46) 

These rights protect the seller from further loss and are available 
under different circumstances. These rights do not compensate 
him for the breach of contract. A seller has also a right to sue 
the buyer for price where property has passed to tha buyer when 
he wrongfully neglects or refuses to pay the price of the goods. 
' n 5 55 ^' The r, flbt *° bring a suit gives compensation to the 
** ef ,n case of breach of contract. Evan where property has not 

!h * buv#r * ,he #e,,er ma V bring a suit for price when the 
a of goods is payable, under the contract of sale, on a certain 
* end the buyer wrongfully cefuses or neglects to pay the price. 
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Rights of a buyer or liabilities of a sailer: In cases of 
wrongful non-delivery of goods, a buyer has the following remedies 
open to him 


(1) A suit for damages for non-delivery, this remedy being open 

to him in every case even when tfie property has passed to 
him.' — 1 - -^ < s - 57 > 

(2) A suit for specific perf ormance where the goods contracted 
to be sold sod delivered are specific or ascertained. 

(5. 58). 


(3) When the property in goodsJias.Has^d, * suil * n detenue, 
trover or conversion. This remedy is available only whan 
the buyer is entitled to immediate possession of the goods. 

In cases where the property in goods has not passed to the 
buyer, the remedy available to the buyer is that he may recover 
damages for the breach of contract. 

The damages that may be available to the buyer ere the 
difference between the contract price and the market value of the 
goods at the time when the contract is broken and are not increased 
or lessened by subsequent circumstances. 

q. 44 . What is the remedy for breech of a warranty ? 


Ans. Remedy for breach of warranty : Where there is a 
breach of warranty by the seller or where the buyer elects or is 
compelled to treat any breach of a condition on the part of the 
seller as a breach of warranty the buyer is not by reason only of 
such breach of warranty entitled to reject the goods ; but he may- 

fa) set up against the seller the breach of warranty in diminu¬ 
tion or extinction of the price ; or 


(b) sue the seller for damages for breach of warranty. 

The fact that a buyer has set up a breach of warranty in 
liminution or extinction of the price does not prevent him from 
ulna for the same breach of warranty if he has suffered further 

lamage. <- S - 5ff >' 


Thus a buyer who discovers breach of warranty on delivery of 
goods can claim compensation for breach of contract only after 
giving notice of it to the seller if he accepts goods. Notice must 
be given within a reasonable time after discovery of breach. 
What is reasonable time is a question of fact depending upon the 
facts of each case. The damages that can be awarded for breach o 
warranty is the difference between actual value of property and its 
value if property had been what it was represented to be. 


So far as the quantum of damages is 
of this section are controlled by Sections 
Act. 


concerned, the provisions 
73 and 74 of the Contract 
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data of delivery. the other party may either treat the contract as 
subsisting and wait till date of delivery or he mav treat th! 
contract as rescinded and sue for damages for tha breach. (5. 60). 

A contract is repudiated when a party shows by his conduct 

?^a n l°?r n 0 t u t0be b ° Und 6y ,h9 C0ntfacl <” i her°ete, 

M ,S n0t necessary that the party repudiating the 
contract should say in so many words that he will repudiate the 

contract or he intends to do so. When a party to a contract 
repudiates the contract, the other party may either treat the contract 
es rescinded for all purposes or keep it alive for all purposes. He 
must make his election between the two. He cannot, therefore, 
bring an action for damages for an anticipatory refusal to perform 
one term of the contract and at the same time treat the contract as 
in existence in other respects. When the other party treats tha 
contract as rescinded, he may sue the party repudiating the contract 
for damages for breach In case where the party not in default 
treats the contract as subsisting even though the other party has 
rescinded the contract, and he waits till the time of delivery, he 
keeps the contract alive for all purposes. If he is unable to perform 
the part of the contract which he has to perform, he may also be 
liable for damages or for other reliefs that may be available to the 
other party against him. 


It may be noted that at the time of repudiation of the contract, 
the contract must be alive and must be subsisting. Again, the 
repudiation must be totally, absolute and clear. 

The measure of damges, in a case of anticipatory breach, is 
''JJJd by the difference between the contract price and the market 
Price on the day when the goods ought to have been delivered or 
•ccapted, as the case may be. 

Illustration : If A a agrees in January. 1981, to sell and deliver 
goods to B on 31st August, 1981. and. on the 10th June, 1981, 
B intimates to A that he will not pay for and take delivery of the 
Goods, and A treats the repudiation as an immediate breach of con¬ 
tact. A may at once sue B for damages for the breach. But the 
!nu?* Uf ® damages is not fixed by the difference between the con- 
dilt* an d the market price on the 10th June. 1981. but by the 
Ann between the contract price and the market price on 31st 

^ u 0ust. 1 93i 


undi.t 8 When can interest by way of damages be claimed 
" the Sale of Goods Act ? 

in the s*'i Cl#,m of Interest by way of damage: (1) Nothing 
'• °f Goods Act shall affect the right of the seller or the 
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buyer to recover interest or special damages in any case where by 
law interest or special damages may be recoverable, or to recover 
the money paid where the consideration for the payment of it 
has failed. 

(2) In the absence of a contract to the contrary, the Court 
may award interest at such rate as it thinks fit on the amount of 
the price— 

(/) to the seller in a suit by him for the amount of the price— 
from the date of the tender of the goods or from the date 
on which the price was payable ; 

(//) to the buyer in a suit by him for the refund of the price 
in a case of breach of the contract on the part of the 

seller—from the date on which the payment was made. 

(S. 67). 


CHAPTER VII 

MISCELLANEOUS 

(Sect. 62—66) 

Q. 47. Write a note on reasonable time. 

Ana. Reasonable time a question of fact : Section 63 
lays down the rule that the question as to what is a reasonable time 
is one of fact. Court in order to determine what is reasonable time 

in a particular case looks to the circumstances of the case ; the 
usage of a particular business can also be considered. 

lilustretlon : A agreed to supply B coal as required by B from 
lime to time, on receiving reasonable notice from him. B wrote to 
A by the end of July, 1985 asking him to supply nearly 3.000 tons 
of coal by the end of August. 1985. In the circumstances of the 
case this was not reasonable notice. 

Q. 48. What are the rulas governing salat by auction 7 

Ana. Auction Sale : The law with respect to auction sales 
is contained in Section 64 of the Sale of Goods Act. According to 
Benjamin, sales by auction are of three kinds :— 

(1) Sale without reserve where the employment of a puffer 
renders the sale avoidable ; 

(2) Sale with a condition that the highest bidder shall be the 
purchaser, nothing being said about reserve ; 

(3) Sale with a right expressly reserved to bid by or on behalf 
of the seller. 

According to Section 64, in the case of a sale by auction— 
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(1) where goods are put up for sale in lots, each lot is 

pnm§ facte deemed to be the subject of a separate contract 
of sale ; 

(2) the sale is complete when the auctioneer announces its 
completion by the fall of hammer or in other customary 
manner ; and. until such announcement is made, any bidder 
may retract his bid ; 

(3) a right to bid may be reserved expressly by or on behalf of 
the seller and, where such right is expressly so reserved, 
but not otherwise, the seller or any one person on his 
behalf may. subject to the provisions hereinafter contained, 
bid at the auction ; 

(4) where the sale is not notified to be subject to a right to 
bid on behalf of the seller, it shall not be lawful for the 
seller to bid himself or to employ any person to bid at such 
sale, or for the auctioneer knowingly to take any bid from 
the seller or any such person ; and any contravening this 
rule may be treated as fraudulent by the buyer; 

(5) the sale may be notified to be subject to a reserved or 
upset price ; 

(6) if the seller makes use of pretended bidding to raise the 
price, the sale is voidable at the option of the buyer. 

Q 49. A offers to sell his car by auction. Bids are 
made by a number of persons. The car is finally knocked 
down at B's bid of Rs. 5,000. B repudiates his bid on the 
ground that the seller raised the price from Rs. 2,000 to 
Rs. 5,000. by making use of pretended biddings. Is B bound 
to purchase the car at his bid of Rs. 5,000 assuming that he 
is able to substantiate his allegations ? Give reasons for 
your answer. 

Ans. In this case if B is able to substantiate his allegation 
that the seller raised the price from Rs. 2.000 to Rs. 5.000 by 
making use of pretented bidding, B is not bound to purchase the 
car at his bid of Rs. 5.000. The law clearly lays down [5. 64 (5)] 
thaj .where the seller makes use of pretended bidding to raise the 
pn£fe the sale is voidable at the option of the buyer, B the buyer 
can repudiate the contract. 

Q. 50. A a, merchant at Khanpur sells 30 bales of piece- 
goods on credit to X a business merchsnt at Lahore X takes 
the delivery of goods and sells the same to Z. Both the sales 
are by samples. Z on opening the same, discovers that the 
goods are not in accordance with the samples. Z at once 
Gives a notice of rejection to X who in his turn gives notice to 
7* A files a suit against X. Z files a suit for the refund of 

Price paid to X. X wants to defend his case. What are the 
r *medies left to him ? 
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thA ^ aa bP ^?^. ady * Ptfkst v. Ps/m9r the leading case on 

sale bv «mni aS tK° Similar facts where it was laid down that in a 
dor s b n V m r« P ethe ^ urCha8er mayre i 0Ct the commodity if the bulk 
a limhflH , T orresp ° nd w,th lh « sample. But such a right is only for 

or dJif. ‘T* and C0a8ei 10 exist after he has accepled the goods 

succeed as hah'aT 8? his ° wn - He " ca Z i" his suit against X will 
succeed as he has given the immediate notice of rejection While 

* * “""M ^ contested by X as X did not tejecithe goods and 

sold the goods to another person claiming it to be his own. 

Paie^i.K^ - h . avin » 8 co °Peretive agricultural farm at 

Urm to fl” Wh? n C *»h t0 th !! oil to ba Produced at the 

T«rm to B . When the property will pass to B ? 

Ans. It is only after the crop is harvested and the oil is mad a 
and A puts into bottles furnished by B. After such formalirtt 

then° Priall0n ,h * p,op8,,y in oil ,s transferred to B but not until 

Q. 52. A sells a car to ba dalivarad to B at Karachi nn 

Mnd» et hu° f Bl V° to hi# aflant * * Inauras tha same and 
pastas to j?*? t0 Karachl * Whan tha ownership of tha car 

oroDenias ° f oda ordinarj,y Passes as soon as the 

Snr wa SL despatched to the purchaser. This case is an excep- 

flDorl lr 0 !i a i! U 0 ' th0 reason being ,hat 11 ls 001 conditionally 
8ted a ?i there 18 8 reS0rv ation of right of disposal subject to 

n the anndl 6M °,' a, , the des,inatio "- Hence the ownership 
earlier 90 d * PaSS ° n V aftef the 8aid payment at Karachi and not 

.. Q 53 A the matter of the ahip S. S. Regal reported 
that a cargo of rice has reached Karachi and reported to the 
Custom's Officer that the aaid cargo was of A. Will the de¬ 
livery of the part constitute a delivery of the whole ? 

. A in auch circumstances was made at the customs- 

o°th2*Bi I d a ? e .- * de,iv . ery waa made t0 the endorsee 

dilivl“ of?h. whol. ? 8ry ,he PSr * Wi " con *' i,u,# “>• 

Q. 54 A sells 5 bales of goods to B on term of payment 
on delivery. B receive and pays for one bale but refuses t* 
take the others as not being according to description What 
ere the remedies left to A 7 K wnar 


Tbareba# not been a da,, very of the whole. The only 

W ? ,< L h A .u an i moV a? ?° aln9t B win be a aui * for refuaal of 
acceptance of rhe other four bales. He cannot sue B for their price, 

Q. 55. 

answer 


|B. Answer the following and give reasons for your 
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(1) Can an auctioneer refuse to sail an article which ha 
has advertised as to be sold by auction ? 

(2) Can the auctioneer postpone an auction to a data later 
than the advertised date, and during the course of 
an auction ? 

Ana. (1) The advertisement for auction is merely an invitation 
to Offer which may be revoked at any time before the offer comes 
from the side of the bidder and it is accepted by the auctioneer. 
It is open, therefore, to the auctioneer to withdraw from auction 
any goods without putting them for sale although the same was 
advertised as to be sold by auction. No cause of action accrues to 
the prospective buyer under these circumstances. 

(2) The auction can be postponed to a date later than the 
one advertised. But the auctioneer can do so only prior to the 
commencement of the auction and not during the course of it. 

Q. 56. State the provisions of the Sale of Goods Act 
relating to (1) In contracts of sale amount of increased or 
decreased duty to be added or deducted ; (2) Savings. 

Ans. (1) In contracts of sale amount of increased or 
decreased duty to be added or deducted : In the event of any 
duty of customs or excise on any goods being imposed, increased, 
decreased or remitted after the making of any contract for the sale 
of such goods without stipulation as to the payment of duty where 
duty was not chargeable at the time of the making of the contract, 
or for the sale of such goods duty-paid where duty was chargeable 
at that time— 

(1) if such imposition or increase so takes effect that the duty 
or increased duty, as the case may be. or any part thereof, is paid, 
the seller may add so much to the contract price as will be equiva¬ 
lent to the amount paid in respect of such duty or increase, of duty, 
and he shall be entitled to be paid and to sue for and recover such 
addition ; and 

(2) if such decrease or remission so takes effect that the 
decreased duty only or no duty, as the case may be, is paid, the 
buyer may deduct so much from the contract price as will be 
equivalent to the decrease of duty or ren)t»ted duty, and he shall 
not be liable to pay. or be sued for or in respect of, such deduction. 

(S. 64-A). 

(2) Savings : (1) Nothing in this Act or in any repeal effected 
(hereby shall affect or be deemed to affect— 

(0 any right, title, interest, obligation or liability aiready 
acquired, accrued or incurred before the commencement of 
this Act ; or 

(//) any legal proceedings or remedy in respect of any such 
tight, title, interest, obligation or liability : or 
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(Hi) anything dona or suffered before the commencement of 
this Act; or 

(iv) any enactment relating to the sale of goods which is not 
expressly repealed by this Act; or 

(v) any rule of law not inconsistent with this Act. 

(2) The rules of insolvency relating to contracts for the sale of 
goods shall continue to apply thereto, notwithstanding anything 
contained in this Act. 

(3) The provisions of this Act relating to contracts of sale do 

not apply to any transaction in the form of a contract of sale which 
is intended to operate by way of mortgage, pledge, charge or other 
security. {5. 66). 

Sub-section (3) of Section 66 enacts that the provisions of this 
Act shall not apply to ostensible sales.' For instance, when a 
moneylender lends money to his agriculturist debtor and takes from 
him a sale-deed of his cattle, the sale is intended to operate as a 
charge. To such merely ostensible sales the provisions of this Act 
do not apply. 
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